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DECISION 


The Upper Tribunal allows the appeal of the appellant.

The decision of the First-tier Tribunal sitting at Barnsley on 2 November 2012 under reference SC001/12/00706 involved an error on a point of law and is set aside.

The Upper Tribunal is not in a position to re-decide the appeal. It therefore refers the appeal to be decided afresh by a completely differently constituted First-tier Tribunal and in accordance with the Directions set out below.     

This decision is made under section 12(1), 12(2)(a) and 12(2)(b)(i) of the Tribunals Courts and Enforcement Act 2007

DIRECTIONS

Subject to any later Directions made by a District Tribunal Judge of the First-tier Tribunal, the Upper Tribunal directs as follows:

(1) The new hearing will be at an oral hearing.
(2) The appellant is reminded that the tribunal can only deal with her situation as it was down to 19 December 2011 and not any changes after that date.
(3) If the appellant has any further evidence that she wishes to put before the tribunal this should be sent to the First-tier Tribunal’s office in the Leeds Appeals Service Centre within one month of the date this decision is issued.
(4) By no later than one month of the date of issue of this decision the Secretary of State must have lodged with the First-tier Tribunal a further appeal response that sets out the work-related activity the appellant was found to be capable of without substantial risk to her or another person’s health as at December 2011.           
(5) The First-tier Tribunal should have regard to the points made below.
REASONS FOR DECISION 
1. This appeal concerns the quality (or lack thereof) of the evidence provided to the First-tier Tribunal by the Secretary of State for Work and Pensions about the “work-related activity” the appellant had been found to be capable of engaging in without substantial risk to her or another person’s health (per regulation 35(2) of the Employment and Support Allowance Regulations 2008 (“the ESA Regs”)), and the failure of the First-tier Tribunal properly to address that issue. 
2. It is an appeal by the claimant from a decision of the Barnsley First-tier Tribunal (SEC) dated 2 November 2012.  I will refer to this from now on as “the tribunal” and the claimant as the “appellant”. The tribunal dismissed the appellant’s appeal from the Secretary of State for Work and Pension’s decision of 19 December 2011. That decision had been to the effect that, on conversion, the appellant had limited capability for work and so was entitled to the work-related activity component of Employment and Support Allowance (“ESA”), but that the appellant did not have, nor could she be treated as having, limited capability for work-related activity and so the “support component” of ESA was not payable to her. 
3. The Secretary of State had decided that the appellant had limited capability for work because she could not get to a place with which she was familiar without being accompanied by another person (descriptor 15(b) in Schedule 2 to the ESA Regs – worth 9 points) and she was unable to engage in social contact with someone unfamiliar to her for the majority of the time (descriptor 16(c) in Schedule 2 – worth 6 points).

4. At the same time the Secretary of State decided that the appellant did not meet the criteria to fall into the support group. Such a decision required consideration not only of Schedule 3 to the ESA Regs but also regulation 35(2) of the ESA Regs: paragraph 20 of MN –v- SSWP [2013] UKUT 0262 (AAC). 
5. What I said there in MN requires teasing out a little further. In my judgment an affirmative decision that a claimant “does not have limited capability for work-related activity” (per sections 2(3)(b) and 4(5)(b) of the Welfare Reform Act 2007), must ordinarily call for the Secretary of State’s decision maker to turn his mind both to whether any descriptor in Schedule 3 to the ESA Regs is met but also to whether regulation 35(2) of the ESA Regs is met.  Regulation 35 is, admittedly, concerned with treating a person as having limited capability for work-related activity and is empowered by section 22 and paragraph 9 of Schedule 2 to the Welfare Reform Act 2007, the latter of which empowers regulations to be made for persons in prescribed circumstances to be treated as having limited capability of work-related activity.  However, the effect of these provisions is that the person is treated as having limited capability for work-related activity. That is sufficient, in my judgment, to bring adjudication on regulation 35(2) within the decision required by sections 2(3)(b) and 4(5)(b) of the Welfare Reform Act 2007.  If it were otherwise – that is, deemed limited capability for work is different from in fact having limited capability for work – then it would arguably mean that there was no power under which the “support component” could be paid to those who met regulation 35(2), which plainly is no the intention of the statutory scheme.                             

6. It is not clear in fact from the record of decision on page 37 whether regulation 35(2) was considered by the Secretary of State when the 19 December 2011 decision was made. However, section 5.5 of the Secretary of State’s written appeal response to the tribunal (page 1e) asserts that the decision maker had (quite properly and as he was required to do) considered regulation 35 of the ESA Regs and found that none of its provisions applied on the facts of this case. 

7. Given the scope and nature of the 19 December 2o11 decision as described above, and the general way in which such decisions will be expressed in writing to claimants, in my judgment it will only be in a very rare and clear case where an appeal against such a decision could properly be construed as not raising as an issue on the appeal (per s.12(8)(a) of the Social Security Act 1998) whether the terms of regulation 35(2) of the ESA Regs were met at the material time.        
8. The appeal letter in this case did not expressly refer to regulation 35 or indeed Schedule 3, but it was plainly challenging the decision that the appellant did not meet the criteria for the “support group” (the convenient shorthand often used to describe those who have, or are to be treated as having, limited capability for work-related activity), and the detailed information provided in the letter was relevant both to Schedule 3 and regulation 35(2).

9. Despite this, and despite section 5.5 of the appeal response having referred to the decision under appeal having found that regulation 35(2) of the ESA Regs was not met, the appeal response made no attempt to justify that aspect of the decision. That was a serious breach of the respondent’s duty under rule 24(2)(e) of the Tribunal Procedure (First-tier Tribunal)(Social Entitlement Chamber) Rules 2008 (the “TPR”). This placed the Secretary of State under a mandatory requirement to say whether he opposed the appellant’s appeal on regulation 35(2) and, as he did, state “any grounds for such opposition which are not set out in documents which are before the Tribunal”. 

10. There is nothing in the documents outside the appeal response which address or even begin to explain why it had been decided that the appellant did not meet the terms of regulation 35(2) of the ESA Regs. In those circumstances, as I said in MN, it was a requirement for the appeal response to state the Secretary of State’s grounds for opposing the appellant coming within regulation 35(2). Moreover, that required the Secretary of State in the appeal response to:

(a)
set out the range or type of work-related activity which the appellant was capable of performing and might have been expected to undertake, and 

(b) 
explain why, with the appellant unable to go anywhere on her own and her very significant difficulties socialising with unfamiliar people, there would be no substantial risk to her (or another’s) health if she were found not to have limited capability for work-related activity. 
11. I appreciate that my decision in MN as well as Judge Jacobs’ decisions in AH –v- SSWP [2013] UKUT 118 (AAC) and ML –v- SSWP [2013] UKUT 174 (AAC) were not available at the time the appeal response in this case was written.  However, rule 24 of the TPR had been around for a number of years as had the House of Lords decision in Kerr –v- Department for Social Development [2004] UKHL 23; [2004] 1 W.L.R. 1372; R1/04(SF)(appendix), in which Baroness Hale at paragraph [62] said this about the decision making process in social security:  

“What emerges from all this is a co-operative process of investigation in which both the claimant and the department play their part. The department is the one which knows what questions it needs to ask and what information it needs to have in order to determine whether the conditions of entitlement have been met. The claimant is the one who generally speaking can and must supply that information. But where the information is available to the department rather than the claimant, then the department must take the necessary steps to enable it to be traced”.

12.
The Kerr perspective must apply equally, and arguably have even greater force, in respect of regulation 35(2) of the ESA Regs given that: 
(a) 
it is the Secretary of State’s scheme that has created the concept of “work-related activity” and it is officials in his department who will operate the scheme and set the work-related activity an individual may have to undertake; and
(b) 
he has decided on the facts of this case that there is some form or forms of work related activity that the appellant could in fact undertake without substantial risk to her or another’s health notwithstanding her inability to go out on her own and her inability, most of the time, to engage socially with strangers.   
In these circumstances, I fail to see any proper or rational basis for the 
Secretary of State failing to provide the First-tier Tribunal with the 
details of the specific work related activity he had considered at the 
time he made his decision an individual appellant was able safely to 
undertake on any appeal concerned with whether the appellant comes 
within the support group.  There can certainly be no excuse for such 
conduct arising after my decision in MN and this decision.       
13.
The criticisms above concern significant and serious (but hopefully not continuing) deficits in the Secretary of State’s appeal responses to the First-tier Tribunal tasked with deciding a support group appeal and whether regulation 35(2) of the ESA Regs is met.  However, the focus of my jurisdiction is on whether the tribunal erred in law. Did the above failings mean tribunal here erred in a law?  The answer is an unequivocal yes.  

14.
I have said above why regulation 35(2) of the ESA Regs was an issue arising on the appeal. Even if that was not the case, however, the tribunal plainly accepted it was an issue because it said in paragraph 13 of its statement of reasons:

“The Tribunal did consider whether or not the Exceptional Circumstances set out in Regulation 35 of the ESA Regulations applied by taking into account all the evidence available, the facts found by the Tribunal and the reasons for those facts as mentioned above and the Tribunal concluded that none of the conditions of entitlement set out in Regulation 35 were satisfied”.     


This was the totality of the tribunal’s reasoning on regulation 35(2). 

15.
This reasoning is manifestly inadequate.  Even ignoring the staged analysis required by regulation 35(2), it is simply a narrative record of what the tribunal did rather than explaining what the work-related activity was that the appellant was capable of doing and why she could engage safely in that work-related activity notwithstanding her inability to go out on her own and her significant problems with social engagement.
16.
Moreover, it is no answer to this to argue, as the Secretary of State seeks to argue in his submissions on this appeal, that, given what the appellant could do, it was not unreasonable for the tribunal to conclude that she was able to undertake “some form of [work-related activity]”.  This is the wrong way to view the test, as Upper Tribunal Judge Gray has said in MT –v- SSWP (ESA) [2013] UKUT 0545 (AAC).  The Secretary of State has already affirmatively decided that the appellant does not have limited capability for work-related activity, within that he has decided that there is work-related activity in which she can safely engage despite her severe anxiety problems, and, per Kerr, only he knows what work-related activity is in fact. In these circumstances it was from him to prove his case by saying what the specific work-related activity was that the appellant could safely engage in, and for the tribunal on the appeal to be satisfied as to the same.  

17.
It may be relatively easy for the Secretary of State to discharge this onus, if I can call it that, in cases where a claimant has scored 15 points for the physical descriptors. However, it is where the 15 points have been scored for the mental descriptors that the issue may be more difficult and nuanced.  For example, if a claimant cannot anywhere outside on her own due to acute anxiety, cannot call on any regular outdoor companion, doesn’t have a computer and either doesn’t have or finds it difficult to use a phone, how is she to be able to engage in a face to face interview at the jobcentre, get help writing her curriculum vitae or participate in basic literacy or numeracy courses (page 68)? This is not to suggest that thee is no work-related activity such a person could safely do, but merely to highlight that the identification of that work-related activity will take care and thought.                                   

18.
Different considerations may well arise where a First-tier Tribunal is dealing with an appeal where the decision under appeal is one that the appellant does not have limited capability for work and the First-tier Tribunal decides that she does. In that situation Schedule 3 and regulation 35(2) of the ESA Regs may only become an issue at the hearing of the appeal. Further, the continuing absence of presenting officers for the Secretary of State at such hearings will mean that the respondent is not in a position to submit to the tribunal the work-related activity that the appellant - now with his Schedule 2 descriptor(s) - would have been capable of engaging in at the relevant time without substantial risk to anyone’s health.  However, even here I can see no reason why the Secretary of State in his written appeal response is unable to provide the First-tier Tribunal with information as to what work-related activity he considers people generally may safely be able to do taking account of the each of the Schedule 2 descriptors or a combination of them.  For example, what work-related activity a person who cannot go out on their own can do without substantial risk to their health.

19.
In paragraph 22 of MN I said:

“Turning back to the tribunal, I have some considerable sympathy with the predicament it found itself in at the hearing given the absence of any useful information from the Secretary of State on work-related activity under regulation 35(2) of the ESA Regs.  But it was not obliged to decide the case there and then on 21.06.12.  Given what I have said above, it may have been that the most sensible course was to have adjourned the hearing so as to be provided with a supplementary response from the Secretary of State that properly addressed work-related activity and why there would be no substantial risk to the appellant from her engaging in such activity as at 10 November 2011.  Having chosen not to do that, however, and chosen to decide the appeal, it was incumbent on the tribunal to consider properly and determine all of the relevant regulation 35(2) issues, and the tribunal (through its reasoning) failed to do that here”.                               

That reasoning could apply equally to this tribunal.

20.
However, having now had the benefit of Judge Gray’s decision in MT, I consider that adjourning this appeal (or indeed the appeals discussed in paragraph 18 above) was not necessarily the correct course and that the preferable course would have been to adopt one of the two options suggested by Judge Gray in paragraphs 29-33 of MT. There Judge Gray said :
“The options seem to me to be twofold. Each will result in subtly different legal outcomes.

The FTT could make a decision that in the absence of specific evidence of what would be required of this particular appellant by way of engagement in work related activity the Secretary of State has not shown that, at the date of the decision and appeal, they did not have limited capability for work-related activities.  The provisions of regulation 35 (2) (b) then apply.  The Secretary of State could supersede that decision under regulation 6 (2) of the Social Security and Child Support Decisions and Appeals Regulations 1999, the grounds being either a change of circumstances under 6 (2) (a) (i) or error of material fact, 6 (2) (c) (i), or, after a three-month period under regulation 35 (5) of the Employment and Support Allowance Regulations. Either decision would provoke an appeal, in which an issue will again be as to what work-related activities can be accomplished without substantial risk.  Under rule 24(2)(e) of the Tribunal Procedure (First-tier Tribunal)(Social Entitlement Chamber) Rules 2008 the Secretary of State must in that appeal set out his opposition to the appellant's case, stating the grounds. (MN v Secretary of State for Work and Pensions [2013] UKUT 262 (AAC)
There are advantages in this approach for appellants over that of adjourning.  The current legal proceedings are concluded, generally of itself a relief. If the Secretary of State decides to supersede there is the protection of the appeals process, but he may not choose to supersede the tribunal decision; the way through to engagement in work related activities may be negotiated with the skills and good sense of an adviser without the element of compulsion that can cause considerable stress, particularly to those who must have significant functional impairment having been already found to have limited capability for work. In the words of Lords Neuberger and Toulson delivering the judgement of the court in R on the application of Reilly and another -v- Secretary Of State for Work and Pensions 2013 UKSC 68 at paragraph 64, (in the context of those without any limitations as to their capacity to work)  "For the individual, the discontinuance or threat of discontinuance of jobseeker’s allowance may self-evidently cause significant misery and suffering"  
The alternative is really the obverse of that, and deals with what I see as the problem which may arise from the approach set out in CE/3916/2012.  The tribunal could make a decision stating in terms what work-related activities would not result in a substantial risk to the health of the appellant, also stating that more onerous commitments would be likely to result in substantial risk to the health of the appellant, or where relevant, of any other person. That differs from the decision of the FTT in this case, where the basis of their finding was that the appellant would only be asked to perform non-onerous activities, and that she could do.   Would that decision, with such ‘conditional’ findings, bind the Secretary of State? It would be tribunal decision that contained specific findings of fact which the Secretary of State would need to make a fresh decision to overcome. This would be a supersession decision as above, and would carry rights of appeal; once again there would be an onus on the Secretary of State to provide information as set out previously.   For practical purposes following the appeal I would envisage a tribunal decision framed in those terms as carrying weight in the same way that, I understand, occurs where on appeal to a FTT the decision is that there is not limited capability for work, but some points are scored.  The findings of the FTT in relation to specific descriptors being applicable are taken into account by the job centre in the drafting of the job seeker's agreement and in relation to the expectation to apply for specific jobs.  It would seem reasonable for the findings of a tribunal as to which work-related activities or types of work-related activity an appellant could be expected to engage in without a substantial risk to their health or the health of others to be similarly acknowledged.

I am not suggesting, of course, any sort of formulaic decision making.   The approach in every case will be dictated by its own particular facts and circumstances; however I adumbrate these options as possible approaches each of which may avoid either adjourning for further information or making a decision on assumptions in the absence of evidence which resulted in withholding the element of protection envisaged for the very vulnerable under regulation 35”.
21.
Neither of Judge Gray’s two options ought now to be needed on this appeal given direction (4) above. I make it plain that that direction requires the Secretary of State to provide a further appeal response that details the specific work-related activity he contends this particular appellant was safety able to do in December 2011 taking account of her inability to go anywhere outside on her own and her inability to engage socially with people she was unfamiliar with for most of the time.  General evidence about what work-related activity may generally consist of – of the type referred to by Judge Gray at paragraph 17 of  MT and relied on in AK –v- SSWP (ESA) [2013] UKUT 435 (AAC) (CE/3916/2012), and relied on by the Secretary of State here  – will not suffice: the evidence must be directed to this particular appellant’s situation and circumstances as at December 2011. If it is not then the tribunal to whom this appeal is remitted may consider it is entitled to adopt Judge Gray’s first option    
22.
If and insofar as Judge White’s decision in AK conflicts with Judge Gray’s decision in MT, my decision in MN and the decisions of Judge Jacobs in AH and ML, and resolution of that conflict is necessary for the proper resolution of this appeal (which it ought not to be), I direct that AK is not to be followed.                        

23.
The tribunal’s decision of 2 November 2012 must, therefore, be set aside.  The Upper Tribunal is not in a position to re-decide the first instance appeal. The appeal will have to be re-decided by a completely differently constituted First-tier Tribunal (Social Entitlement Chamber).  The appellant’s success on this appeal to the Upper Tribunal on error of law says nothing one way or the other about whether her appeal will succeed on the facts before the new First-tier Tribunal, as that will be for that tribunal to assess in accordance with the law and once it has properly considered all the relevant evidence and once it has received the further appeal response directed in direction (4) above. The appeal will only be concerned with whether the appellant met any descriptor in Schedule 3 to the ESA Regs or regulation 35(2) of the ESA Regs on the basis of how she was in December 2011.

24.
I have directed an oral hearing of this appeal.  I cannot direct, let alone compel, the appellant to attend the hearing. However, it would assist the tribunal to decide the appeal if she was able to attend, and she may be able to do that if her daughter or some other family member or friend was to attend with her.           

 (Signed) S. M. Wright

Judge of the Upper Tribunal

           Dated 13th November 2013         
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