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1.
I give permission to the Claimant to appeal against the decision of the First-tier Tribunal sitting at Manchester on 18 August 2011. I further allow that appeal, set aside that decision as wrong in law and remit the matter for redetermination by an entirely differently constituted First-tier Tribunal. I formally dismiss the Claimant’s appeal against the decision of the chairman, made on 6 October 2011, refusing to set aside the decision of 18 August 2011 under Rule 37 of the Tribunal Procedure (First-tier Tribunal)(SEC) Rules 2008. 
2.
The Claimant is a man now aged 53 who suffers from, anxiety and depression, a degree of agoraphobia, and obsessive compulsive disorder. 

3.
The First-tier Tribunal’s decision was to dismiss the Claimant’s appeal against a decision, made on 15 April 2011, disallowing from 14 February 2011 (the date of claim) the Claimant’s claim for disability living allowance. 

4.
The First-tier Tribunal did not hold an oral hearing, the Claimant having ticked a box on the Enquiry Form stating that he did not want one. The Claimant further did not indicate on that Form that he had a representative. Well before the time when he completed and returned that Form the Claimant had made contact with Carlisle City Council Benefit Advice Service (“CBAS”), who had previously sent to the Disability Living Allowance Unit, in support of the appeal, some additional evidence, and who were intended to represent him in the appeal. However, it seems that CBAS were unaware that the Claimant had been issued with the DWP’s appeal submission and that he had returned the Enquiry Form, and that the hearing therefore took place without CBAS’s knowledge. CBAS were therefore unable to advise him in relation to the hearing. 
5.
The Tribunal found that the Claimant’s claim pack had probably been completed by someone from CBAS, and then signed by the Claimant. On the page of his claim pack headed “having someone with you when you are outdoors” the Claimant ticked the box stating that he needed someone with him to guide and supervise him when walking outdoors in unfamiliar places, and ticked  further boxes stating that his was because of anxiety or panic attacks and that he needed someone with him 7 days a week. In the space for additional comments he wrote:


“I have traumatic anxiety attacks before I even attempt to go somewhere. I have OCD and have to keep check flat before I go out. I have panic attacks, sweat and want to go home. I need someone with me to calm me down, distracts my mind from my anxiety and takes my mind off my anxiety so that I don’t worry about having panic attacks, the dread of it.” 

6.
6.
The decision maker also had before him a report from the Claimant’s GP, which included a statement that the Claimant’s disability included “anxiety/agoraphobia – moderate severity – longstanding” and that he “can have communication problems due to anxiety.” 

7.
In the Claimant’s letter of appeal he stated, in response to the decision maker’s statement that he did not need guiding or supervising when walking outside on unfamiliar routes:

“Moral support when walking outside on unfamiliar routes, in my mind constitutes a kind of guiding or supervising. By moral support I mean a friend. In fact, sometimes I don’t even go to unfamiliar places with a friend, I back out, due to fear. Even everyday places can give me problems. At the age of 14 I had my first agoraphobic attack (fear of the outdoors). I am now 51 years old, this fear is ingrained in me. Every day before leaving my flat I end in the WC due to anxiety.” 

8.
The First-tier Tribunal dealt with entitlement to the lower rate of the mobility component in para. 11 of its Statement of Reasons, as follows:


“The same considerations of variability apply to the claim for the lower rate of the mobility component. As [the Claimant] explained in his letter of appeal, there are times when his agoraphobia is so bad that he cannot go out at all, even if there is someone with him. At these times, no amount of guidance or supervision from another person, no amount of cajoling or moral support, would be sufficient to enable [him] to walk out or doors. Most of the time, [his] agoraphobia is not so bad. His agoraphobia and anxiety are such that he prefers to have someone with him for what he terms moral support. The person accompanying [him] is providing reassurance, not guidance or supervision. There is nothing to suggest that there is any difference between familiar or unfamiliar routes. When [he] is so bad that he cannot go out at all, he cannot go even on familiar routes. When he can go out with someone with him for reassurance, for moral support, [he] can walk out of doors and there is no difference if routes familiar to [him] are disregarded.” 
9.
On 16 September 2011, prior to the issue of the Statement of Reasons, CBAS applied on behalf of the Claimant for the First-tier Tribunal’s decision to be set aside, on the ground that, had CBAS been aware that an appeal hearing was imminent, they would have advised the Claimant to request an oral hearing, and would have assisted him with a submission. However, on 6 October 2011 the Chairman of the First-tier Tribunal refused the application to set aside on the ground that none of the conditions set out in Rule 37(2) of the Tribunal Procedure (First-tier Tribunal) Rules 2008 was satisfied. 

10.
The application to the First-tier Tribunal for permission to appeal to the Upper Tribunal was based on the contention that the First-tier Tribunal had in effect misunderstood the meaning of the words “guidance or supervision” in s.73(1)(d) of the Social Security Contributions and Benefits Act 1992. Reliance was placed on CDLA/042/94. In refusing permission to appeal the chairman of the First-tier Tribunal stated that the ground on which the application was made, namely that the decision contained a misunderstanding of the relevant law, was “itself based on a misunderstanding of the relevant law.” The chairman then elaborated on that at some length, concluding that the effect of points (j) and (k) in CDLA/42/94 was that 

“Where there is reassurance in addition to guidance or supervision, the reassurance is immaterial to the lower rate of the mobility component but does not prevent the guidance or supervision from being taken fully into account in deciding a claimant’s entitlement to the lower rate of the mobility component. Where there is reassurance but not guidance or supervision there can be no entitlement to the lower rate of the mobility component.” 

11.
The application to the Upper Tribunal for permission to appeal was based on the same contention in relation to the lower rate of the mobility component, but in addition on the ground that there had been a breach of natural justice in that, having ticked the wrong box on the enquiry form, he had been deprived of an oral hearing. 
12.
I gave permission to appeal against the decision of 6 October 2011 refusing the set aside, stating that the decision of 6 October 2011 “appears to have been wrong in law in stating that none of the conditions in Rule 37(2) of the Tribunal Procedure (First-tier Tribunal)(SEC) Rules 2008 were satisfied. The condition in Rule 37(2)(c) was satisfied in that neither the Claimant nor his representative were present at the hearing on 18 August 2011.” I raised the question whether the Upper Tribunal should re-make the decision of 6 October 2011 by setting aside the decision of 18 August 2011 on the ground that it would be in the interests of justice to do so, having regard to the explanation which CBAS had put forward as to the sequence of events which had led to there being no oral hearing and no submission by CBAS on the Claimant’s behalf. 
13.
In her submission in this appeal the Secretary of State’s representative submits that Rule 37(2)(c) applies even where there has been no oral hearing because the Claimant elected for a paper hearing, and that the chairman of the First-tier Tribunal therefore went wrong in law in refusing the application to set aside on the ground which she did. The Secretary of State further submits that I should set aside the substantive decision of 18 August 2011 on the ground that it would be in the interests of justice to do so. 

14.
However, reg. 1(3) of the 2008 Rules provides that in the Rules ““hearing” means an oral hearing and includes a hearing conducted in whole or in part by video link, telephone or other means of instantaneous two-way electronic communication.” I therefore think that it is clear that I was wrong, at the time of giving permission to appeal, in stating that Rule 37(2)(c) applied. It is in my view clear that it did not apply, because there was no oral hearing. That would plainly have been so if this had been a type of case heard by a First-tier Tribunal Judge alone. In a case, such as the present, where the Tribunal comprises more than one member, there must in a sense be a hearing, but where the case is determined without any of the parties being entitled to be present, because a paper hearing has been elected for, there is in my judgment no “hearing” within Rule 37(2)(c). 
15.
Nor, in my judgment, was the refusal to set aside wrong in law in any other respect. I have been unable to identify anything amounting to a “procedural irregularity”. The Secretary of State’s submission and accompanying papers were sent by the DWP only to the Claimant, and not to CBAS. However, although the DWP had received correspondence from CBAS, and had been provided with a form of authority under which the Claimant authorised CBAS to “take up enquiries on my behalf and to give information to, and receive information from, any relevant third party concerning welfare benefits and health”, the DWP does not appear to have been notified that CBAS had been appointed the Claimant’s representative for the purposes of the appeal. There therefore appears to have been breach of Rule 11(6)(a) in the DWP’s submission being sent to the Claimant rather than to CBAS. Nor was the First-tier Tribunals Service in breach of Rule 11(6)(a) when on 13 July 2011 it sent the additional evidence to the Claimant rather than to CBAS. 
16.
Nor, in my judgment, can it be said that there was any breach of natural justice in relation to the substantive decision of 18 August 2011. It was entirely the Claimant’s fault that he did not have an oral hearing or further assistance from CBAS in relation to the appeal. The fact that his failure to seek further advice from CBAS or tell them what was happening may have been due or partly due to his mental health condition does not in my view enable it to be said that there was a breach of natural justice. 

17.
However, I have come to the conclusion, a conclusion with which the Secretary of State’s representative agrees, that the First-tier Tribunal’s substantive decision of 18 August 2011 was wrong in law, by reason of the way in which the First-tier Tribunal dealt with the lower rate of the mobility component. In my judgment the Tribunal, in concluding that most of the time “his agoraphobia and anxiety are such that he prefers to have someone with him for what he terms moral support. The person accompanying [him] is providing reassurance, nor guidance or supervision” failed to consider whether the activities of calming the Claimant down and distracting him from his anxiety, which had been referred to in the claim pack, amounted to guidance or supervision, rather than mere reassurance not amounting to guidance or supervision. As Mr Commissioner Rowland said in R(DLA) 3/04: 

“7.
The claimant and Ms Haywood both submit that the action of talking to a claimant to take her mind off her fears is likely to involve supervision. The talking itself may be “attention” rather than supervision, but it plainly requires an element of monitoring of the claimant to see how she is reacting and it seems to me plain that if the claimant needs that assistance from another person in order to make use of the faculty of walking, she prima facie falls within the scope of section 73(1)(d).” 
18.
My decision is therefore as set out in paragraph 1 above. 
Charles Turnbull
Judge of the Upper Tribunal 

4 April 2013






1
CDLA/883/2012

