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Before Judge Nicholas Paines QC
Decision:  The decisions of the First-tier Tribunal involved errors of law.  I set them aside and remit the case to a freshly constituted panel of the First-tier Tribunal for reconsideration.  I recommend that both remitted appeals be considered by the same panel at a single hearing.
REASONS FOR DECISION

1. This decision relates to two appeals brought by the claimant against the dismissal by the First-tier Tribunal of his appeals against two successive refusals by the DWP of his claims for a disability living allowance.  They concern the not uncommon situation of a claimant claiming care and/or supervision needs on a scale appearing inconsistent with their degree of disablement.   However, whether the claimant was entitled to DLA at the time of the claims will be a matter for the new tribunal and my decision on the appeals should not be taken as implying any view of mine as to what the result should be.  The previous appeals to the First-tier Tribunal were bedevilled by a procedural mishap, which was not the fault of the tribunal members who sat, and I consider that the claimant ought to have the opportunity to have his appeals determined afresh.
2. The claimant is a man born in 1964.  In April 2008 he suffered an injury to his left shoulder after falling a distance of some 6 metres on a building site abroad, where he was then employed.  The injury was treated surgically by fixing a plate to the neck of the claimant’s left humerus, followed by several months of physiotherapy.  A letter to the claimant’s GP from an orthopaedic consultant who examined the claimant in February 2011 reported a well-healed post-operative scar on the claimant’s left shoulder and x-ray evidence of the plate fixation, together with complete loss of function in the anterior deltoid muscle, which the consultant suspected was due to damage to the nerve during the surgery, and weakness in the middle and posterior deltoid muscles.  The shoulder joint had stiffness but was otherwise well preserved.  The consultant did not consider that any treatment could restore the muscle function so as to enable the claimant to resume work as a construction worker, and recommended an alternative occupation not requiring power movement with his left arm
3. In June 2009 the claimant was examined by a medical practitioner for the purposes of a claim for employment and support allowance.  The examining medical practitioner recorded that the claimant reported pain and limited movement in his left shoulder and depression resulting from the shoulder injury.  He found that the claimant did not meet any of the point-scoring descriptors for physical activities or mental functions in the limited capability for work assessment, finding that the shoulder problem was moderate, was improved by low strength pain-killing medication and was unlikely to cause a significant level of disability.  The claimant’s depression was in the examining medical practitioner’s view mild; he had not sought treatment and was not taking medication for it.  He considered it unlikely to have a significant effect on the mental functions referred to in the limited capability for work assessment.  It appears that the claimant’s claim for ESA was refused on that occasion, although a later claim succeeded on appeal. 

4. On 8 April 2010 the claimant requested a claim form for DLA, which he returned on 13 May.  In it he claimed the lower rate of the mobility component on the grounds that the accident had left him insecure and anxious, with a fear of being attacked when in unfamiliar places, with the result that he could not go anywhere unfamiliar without his wife.  As regards care needs he said he needed his wife to motivate and physically assist him to get out of bed, to wash his back, his left side and his legs and to dry him after showering, to encourage him to dress and to help him clothe his upper body and put on shoes and socks; he needed help with cutting up food, as using his left hand to do this was very painful, and encouragement to use his medication. 
5. He also said he found it difficult to communicate with strangers, to remember what to take with him if he went out, to complete forms or to take down a telephone message.  He needed help with shopping and to calm his outbursts of anger over his situation.  He lacked the motivation to cook and the concentration to plan a meal and could not use his left had to lift pots and pans, chop or peel vegetables or hold utensils.  During the night he needed help to position himself in bed, to change position and to calm him after nightmares.

6. On 4 July 2010 the claim for DLA was refused.  The decision-maker relied on the 2009 ESA medical examination report.  On 8 July the claimant appealed with the help of a local authority welfare adviser.  In September the DWP’s decision was reconsidered but not changed.  The appeal came before the First-tier Tribunal on 18 January 2011.  The claimant’s representative attended, having previously made a written submission repeating what had been said in the claim form and arguing for the lower rate of the mobility component and the highest rate of the care component.  She also produced a reply from the claimant’s GP to a letter from her enclosing the claimant’s assessment of himself under the limited capability for work assessment.  The GP reported that the claimant was having physiotherapy and had had counselling; the GP agreed that the claimant had problems with bending and kneeling, picking up and moving and manual dexterity and with seven of the mental functions.

7. The tribunal dismissed the appeal.  The decision notice recorded that the claimant did not satisfy the criteria for any rate of either component of DLA.  The tribunal did not accept that he was severely physically or mentally disabled; they accepted that he had shoulder pain, but he had reasonable movement of the shoulder and good movement of his lower arm and hand and did not reasonably require assistance with personal care for a significant portion of the day.  There were no professional concerns regarding his mental health.  
8. It is apparent that a statement of reasons was requested on 3 March 2011; because of administrative error within the tribunal, which was not the fault of the tribunal judge, the statement of reasons was not produced until November 2011.  I shall return to consider this appeal (‘the first appeal’) later in this decision. 

9. On the same day as the tribunal dismissed the first appeal, the claimant requested a fresh DLA claim form from the DWP.  He completed this on 21 March 2011 (too late for the claim to be backdated).  The contents of the second claim form were very similar to those of the first claim form, but included a new reference to his needing his wife to massage his shoulder with analgesic gel in the mornings and to encourage him to move about the house and go outdoors and to his inability to put items into an oven.
10. In the meantime the claimant had been seen by the consultant to whom I referred in paragraph 2 above.  In addition, on 11 March the First-tier Tribunal had allowed an appeal by the claimant against a decision refusing him ESA on 16 August 2010.  That refusal decision appears to have been based not on the ESA medical examination referred to in paragraph 3 above but on a subsequent medical examination carried out on 21 July 2010.  On that occasion a different examining medical practitioner had concluded that the claimant met none of the point-scoring descriptors; however, the tribunal found that the claimant could not pick up and move a light but bulky object requiring use of both hands and could not physically use a conventional keyboard or mouse.  Copies of the tribunal’s decision notice and consultant’s letter were annexed to the clam form.  
11. On 2 April 2011 the DWP refused the claimant’s second claim for DLA.  The claimant appealed on 2 April.  It appears that the DWP had sought a report from the claimant’s GP, which was not forthcoming, but had obtained a copy of the ESA medical report of July 2010.  On 7 July the decision was reconsidered but not changed.  

12. The claimant’s second appeal came before the First-tier Tribunal on 12 October 2011.  The claimant’s representative made a written submission which enclosed a copy of a letter she had written to the claimant’s GP, with the GP’s answers to her questions written on it, and also a self-contained letter answering the same questions written by the GP on 2 October 2011, after seeing the claimant and his wife on that date.   
13. The contents of the GP’s letter of 2 October (which I return to at paragraph 61 below) are consistent with the replies he wrote onto the representative’s letter.  The GP had said that the claimant could walk in unfamiliar places alone and did not have panic attacks, but the representative submitted on the claimant’s instructions that the GP had written the letter hurriedly and that those answers reflected the position in October 2011 and not the position at the date of the DWP’s decision in April.  The remainder of the letter agreed that the claimant had problems bathing, dressing and cutting up food; it would be dangerous for him to attempt to cook, though he had enough concentration to do so; his concentration was impaired by his shoulder pain and stiffness and he became frustrated and needed the support and supervision of his wife; he had problems communicating, displayed angry behaviour and had nightmares; he needed his wife’s help turning in bed, found it difficult to carry out leisure activities and might have difficulty in coping with changes in his routine.

14. The representative submitted that the DWP’s reliance on the ESA medical report of July 2010 was misplaced in view of the claimant’s successful appeal.  She submitted that he was entitled to the lower rate of the mobility component, referring to his anxiety and panic attacks in unfamiliar areas and his fear of being attacked, and to the middle rate of the care component, listing his care needs.  
15. Shortly before the hearing date, the representative learned that the tribunal judge was to be the same as had heard the first appeal.  She asked by letter for the appeal to be adjourned so that a different judge could sit.  She was advised to make the application at the hearing.  
16. At the hearing the representative produced a copy of the decision notice from the first appeal, from which it was apparent that all the members of the tribunal convened to hear the second appeal had heard the first appeal.  The representative submitted that the fairness of the hearing of the second appeal might be jeopardised by one of the members recalling the discussion at the first hearing; furthermore, the claimant was dissatisfied with the first appeal decision and had requested a statement of reasons.  The tribunal judge explained that the request had not reached her.  (It subsequently came to light that the file relating to the first appeal had been linked to the file on the claimant’s ESA appeal – presumably the appeal that succeeded on 11 March – and could not be found when the request for a statement of reasons was processed.  It had then been discovered that the file had been designated for destruction, presumably along with the ESA file, and had to be recalled.)
17. The tribunal decided to hear the second appeal.  Only one of its members had a vague recollection of hearing an appeal involving an appellant of the claimant’s nationality earlier in the year.  The current appeal related to the claimant’s condition in April 2011, whereas the previous one had related to his condition in April 2010.  There had been a request for a statement of reasons relating to the first decision, but this had not reached the tribunal judge.  They concluded, after consulting the tribunal bench book, that the fact that they had heard the previous appeal did not indicate that they would be biased against the claimant or that an observer would think that they might be.  They added that “This appeal was of course against a fresh decision.  No appeal was pending regarding the first decision.”
18. The tribunal dismissed the appeal; they gave a fully reasoned decision notice a week later, recording their reasons.  On 18 November the tribunal judge completed a statement of reasons for the decision in the first appeal.

19. On 18 November 2001 the claimant sought permission to appeal to the Upper Tribunal against the decision in the second appeal and on 21 December he sought permission to appeal against the decision in the first appeal.  

20. The First-tier Tribunal judge refused permission for both appeals on 7 March 2012.  The claimant sought permission from the Upper Tribunal.  Judge Wikeley gave permission for both appeals on 1 June 2012.  As regards the first appeal he observed that the vague recollection of the first appeal on the part of one tribunal member and the absence of any recollection on the part of the others in October 2011 did not inspire confidence in the statement of reasons prepared in November 2011.  As regards the second appeal he noted that the case-law on natural justice was well-known but its application could be problematic.  He directed a submission from the Secretary of State in each appeal.

The first appeal
21. In brief (I consider it in more detail below) the statement of reasons in the first appeal noted that the claimant had had five counselling sessions for depression, but had not received any medication or other treatment.  It referred to the claimant’s statement in the application form that he required supervision or guidance outdoors as he feared being attacked, and to the care and supervision needs outlined in the claim pack.  The tribunal found that the claimant was angry and frustrated over the consequences of his accident and had pain in his shoulder and back for which he received physiotherapy and mild pain relief.  They did not find that his shoulder or back condition had made him severely physically disabled, and could see no reason why he could not perform necessary bodily functions without assistance (though he might do so more slowly), or cook.
22. The tribunal also found that the claimant was not severely mentally disabled, though he was frustrated by his inability to return to work.  They recorded his evidence of being fearful of being attacked as his injury would prevent him defending himself, but noted that despite reporting this to his GP his only referral had been for counselling; he was unable to explain any risk to himself or others if he ventured to unfamiliar places.  They did not accept that he reasonably required to be motivated or to be supervised to avoid danger to himself or others; he would not neglect himself or be a danger to others if his wife were not present.
23. The grounds of appeal to the Upper Tribunal in the first appeal are 

(1)
the statement of reasons was inadequate because it was unreliable as an accurate record of the First-tier Tribunal’s reasoning on account of the delay in preparing it, which had led to a failure to record relevant findings and deal with relevant evidence of the claimant: see CDLA/1761/2002; 

(2)
the tribunal had erred in law regarding the lower rate of the mobility component by asking whether there would be a risk to the claimant or others if he visited unfamiliar places unaccompanied; the statutory test did not refer to such risk; they had failed to deal with the claimant’s evidence that fear prevented him walking outdoors in unfamiliar places alone.  

(3)
no adequate reason had been given for finding that that the claimant could perform necessary bodily functions in the light of the evidence of the claimant and his wife that he needed help with getting up, washing and dressing; 

(4)
the tribunal did not give adequate reasons for finding that the claimant  could cook a main meal given his evidence that he could not hold a spoon with his left hand, tie shoe laces or dress, indicating that he did not have the manual dexterity to peel or chop vegetables or use utensils; nor did they make findings of fact about whether he had the motivation and concentration to prepare a meal; despite his evidence that he had no use of his left hand and that his low mood left him with a low concentration span which would not allow him to plan and cook a meal.

(5)
the tribunal did not give adequate reasons for finding that the claimant did not reasonably need supervision to prevent danger, or motivation, providing no evidence for this finding; the fact that his only mental treatment had been counselling did not justify the assumption that he had no motivation or concentration problems; nor did they take into account his evidence that he required supervision because of daytime anti-social and aggressive behaviour and night-time nightmares resulting in similar behaviour.   

(6)
no findings of fact were made with regard to the claimant’s difficulties in communicating with people; his wife had said she had to do everything for him, including telephone calls, correspondence and completing forms;

(7)
the tribunal had not given adequate reasons for their decision that the claimant did not require attention or watching over at night, providing no evidence for this finding and ignoring the evidence in his claim form that he needed help in getting into a sleeping position and due to his nightmares, which had caused him to hurt his wife.

24. The Secretary of State does not support the appeals.  In the first appeal he submits that the fact that the statement of reasons was provided outside the time limit in the Tribunal Procedure (First-tier Tribunal) (Social Entitlement Chamber) Rules 2008 – one month following receipt of the application or as soon as reasonably practicable thereafter – did not of itself mean that adequate reasons had not been given.  The tribunal had adequately explained that they did not find the claimant to be severely mentally disabled; that being so, their reference to risk in the context of the lower rate of the mobility component could not be a material error of law as the claimant had been found not to meet the threshold condition of being severely mentally disabled.  The tribunal similarly found that the claimant was not severely physically disabled, a conclusion that was supported by the medical evidence.  The claimant’s representative has indicated that she does not have any submissions to make in response.

My decision in the first appeal
25. Ground 1 (delay in preparing the statement of reasons): as Judge Wikeley noted in granting permission, CDLA/1761/2002 does not hold that a statement of reasons is ipso facto inadequate because it is provided late.  I do not consider that there is any rule of law that a statement of reasons is ipso facto inadequate because it is provided late.  A statement of reasons is adequate if it tells the reader why the tribunal came to its decision, in sufficient detail to show whether they applied the law correctly.  Whether a statement of reasons does this is a matter of looking at the contents of the statement of reasons, not of when it was provided. 

26. A statement of reasons may be requested up to one month after the tribunal sent the decision notice (rule 34(4) of the First-tier Tribunal Rules); the tribunal must send the statement of reasons within one month of the request or as soon as reasonably practicable thereafter (rule 34(5)).  Given that First-tier Tribunal judges have heavy workloads, the ability of a tribunal judge to produce an adequate statement of reasons will (it seems to me) depend much more on the comprehensiveness of the tribunal judge’s note of the tribunal’s reasoning and conclusions than on his or her ability to recollect unrecorded details of the reasoning at the time of writing the statement of reasons.  

27. For these reasons, it does not seem to me justifiable to conclude that a statement of reasons that was produced (as here) ten months after a hearing is inherently unreliable and inadequate in a way that one produced (say) two months after the hearing is not.  That does not alter the fact that (for reasons that were not the judge’s fault) the claimant and his representative had to wait many months longer for the statement of reasons than the Rules allow; this is (as the First-tier Tribunal judge rightly said in the statement of reasons) an unacceptable state of affairs.

28. Additionally, the tribunal judge in this case was placed, through no fault of her own, in the position of having to prepare the statement of reasons in the first appeal shortly after she had both heard, and prepared the fully reasoned decision notice in, the second appeal.  She will have been anxious not to allow her recent recollection of the matters canvassed in the second appeal to colour her account of the tribunal’s reasoning in respect of the first one.  I am sure that this explains the exiguity of some of the reasoning in the statement of reasons.  Though I have only identified one respect in which the statement of reasons fell below the standard required by law, I have felt at times that the reasoning would have been fuller had the tribunal judge not been in this difficulty.

29. Ground 2 (lower rate of the mobility component): I agree that the tribunal appear to have misinterpreted the law on the lower rate of the mobility component by asking themselves whether there would be a risk to the claimant or others if the claimant went to unfamiliar places alone.  The statutory test for eligibility for the lower rate of the mobility component, so far as relevant to a claimant who does not claim that physical disablement affects his walking, is whether the claimant is “so severely disabled … mentally … that he cannot take advantage of the faculty [of walking] out of doors without guidance or supervision from another person”.  Where (as here) the inability is attributed to fear, regulation 12(7) and (8) of the Disability Living Allowance Regulations 1991 exclude from eligibility a claimant who does not walk unaccompanied because of fear or anxiety unless the fear or anxiety is (a) a symptom of a mental disability and (b) so severe as to prevent the person from walking unaccompanied.

30. The tribunal’s findings and reasoning on the lower rate of the mobility component were as follows:

15
In the claim pack he indicated that that although he had no difficulties with mobility he required supervision and or guidance when walking in unfamiliar places as he feared being attacked, he felt insecure and frightened.  He would not travel to unfamiliar places without his wife.

…..

24 We did not accept that he was severely mentally disabled.  We accepted that he was frustrated by his inability to return to work. 

25 He told us that he was fearful of being attacked as he feared that someone would harm him, he felt that due to the injury he would not be [in] a position to defend himself.  These were matters that had been reported to his GP and other than being referred to counselling in late spring of 2010 no referral was necessary to the community mental health team.

26 We understood that [the claimant] would prefer to be accompanied out of doors in unfamiliar places but he was unable to explain any risk either to him or to others if he ventured to unfamiliar places.

31. The account of the reasoning would certainly have been more satisfactory if it had answered more directly the statutory questions arising under the provisions that I have summarised in paragraph 29 above.  In addition, the tribunal’s conclusion that the claimant was ‘not severely disabled’ (both here and, later, in respect of physical disablement) is not an entirely satisfactory approach to the statutory questions posed by the legislation, despite the Secretary of State’s reliance on it as a sufficient basis for upholding the decision.  

32. The tribunal’s approach proceeds as though there were two categories of people, those who are ‘severely disabled’ and those who are not.  But that is not how the legislation works.  There are degrees of disablement, and the statute does not simply ask whether a claimant is to be described as ‘severely disabled’ but rather whether they are ‘so severely’ disabled as to require various degrees of attention or supervision or to be unable to take advantage of the faculty of walking in unfamiliar places outdoors.  The statutory questions are ones of degree and cannot be satisfactorily answered simply by labelling a claimant as being or not being ‘severely disabled’.

33. I consider, however, that the tribunal were concluding that the claimant was not so severely disabled as to be unable to walk alone because of fear or anxiety that was attributable to a mental disability.  They could regard such a finding as being supported by the evidence that, despite the claimant reporting the problem to his GP, the only treatment given was counselling.  The claimant’s representative criticises that ‘assumption’, but I consider that the tribunal were entitled to conclude that a person with mental disability so severe as to prevent him venturing outdoors alone would have been referred for more intensive treatment.  

34. Grounds 3 (no adequate reason for dismissing care needs) and 4 (no adequate reason for finding the claimant able to cook a main meal): the tribunal’s findings and reasoning were:

19
He suffered from pain in his shoulder and had physiotherapy to help him with movement; we noted that he took mild pain relief.

20
Although he had lost muscle bulk in his shoulder he had reasonable use of his shoulder after surgical treatment.  He had reasonable movement of his lower arm and hand.

21
There was no active treatment for his back pain, he managed this with mild pain killers.

22
We did not find that his shoulder or his back caused him to be severely physically disabled.

23
We could see no credible reason why he could not undertake all of the bodily functions himself.  We accepted that he might take slightly longer to dress or wash but that he did not reasonable require the assistance of another person.  Similarly with cooking we saw no reason for him not to be able to cook himself a main meal, he had reasonable grip and strength in his hands.

35. The representative criticises the first two sentences of paragraph 23 as being inconsistent with the claimant and his wife’s evidence as to his care needs.  But it was for the tribunal to review the evidence and find the facts; these paragraphs tell the reader that the tribunal were not accepting that evidence because they did not find his physical condition to be consistent with needing the level of help claimed.

36. In relation to cooking, the final sentence of paragraph 23 explains why the tribunal found that the claimant was physically able to perform the task; his representative complains of the tribunal’s failure to deal with the claimant’s evidence of his limited use of his left hand and his lack of motivation which would prevent him plan and cooking a meal.  The finding of reasonable grip and strength in the claimant’s hands was supported by the findings at the ESA medical examination on 10 June 2009, which the tribunal discussed with the claimant at the hearing (it is briefly referred to in the statement of reasons, though its findings are not recorded); the claimant’s description of the examination as too short to be reliable was unconvincing given that the examining doctor reported observing the claimant’s arm movements.  More detail in the statement of reasons would have been desirable, but paragraph 23 nevertheless tells the reader that the claimant was not entitled to the lowest rate of the care component on grounds of inability to cook a main meal because the tribunal concluded that he was physically able to do so.

37. I have already commented on the tribunal’s use of the label ‘not severely disabled’.  Despite the disadvantages of that approach, paragraph 23 does in my judgment give a reasoned answer to the statutory question of whether the claimant was so disabled as to be unable to do the things referred to.  

38. The representative points out that the tribunal did not consider whether the claimant had the motivation to cook, despite evidence (not in fact directed at his ability to cook) that he lacked motivation generally.  She points to Commissioners’ decisions that a lack of motivation to cook can entitle a claimant to the lowest rate of the care component if it derives from the claimant’s physical or mental disability.  Given that the claimant’s inability to cook on grounds of lack of motivation had not been specifically put in issue, and their general conclusion that the claimant did not need motivating (see below) I do not consider that the tribunal was required to spell out that the claimant was not prevented from cooking by a lack of motivation.

39. Ground 5 (inadequate reasons for excluding need for supervision or motivation): the tribunal’s conclusion on this was:

27 He explained that he needed to be motivated by his wife to get up and to carry on with the day and that at night he could have outbursts.  

28 We did not accept that he reasonably required another person to be present to avoid a danger to himself or others or that he reasonably required motivation.

29
The reality was that he had a very caring wife who was prepared to do things for him.  We asked ourselves if there would have been a risk from [the claimant] to himself or others if his wife was not present.  We found that there would not be; he was not a man who would self neglect or be a danger to others.

40. The claimant’s representative criticises paragraph 28 as being unsupported by evidence, being based on the unjustified assumption that the absence of mental health treatment apart from counselling meant that the claimant had no motivation or concentration problems, and ignoring his evidence of needing reminders and encouragement and of his aggressive and anti-social behaviour.  

41. Paragraph 28 of the statement of reasons states the tribunal’s rejection of the proposition that the claimant needed supervision or motivating.  This does not raise a question (as the claimant’s representative suggests) of whether there was positive evidence of a lack of such need, but rather of whether the tribunal have explained why they did not find the need to have been established.  The explanation is at best exiguous: the claimant is found not to need supervision because he is not a man who would neglect himself or endanger others.  Paragraph 29 indicates a finding that owing to her caring nature the claimant’s wife did more for him than his physical or mental condition strictly required.  The reader would, I consider, infer from the paragraph as a whole that the tribunal did not consider the claimant’s mental condition to be sufficiently severe to prevent him coping without this attention if it were not available.

42. Ground 6 (communicating): the representative complains of the tribunal’s failure to make findings about difficulties in communicating despite his wife’s evidence that she dealt with his telephone calls, correspondence and form-filling.  I do not consider that the law required them to do more.  The evidence was not sufficiently suggestive of severe physical or mental disablement to need to be specifically commented on. 

43. Ground 7 (inadequate reasons for excluding a need for night attention or watching over): the complaint of the tribunal’s failure to provide evidence is in itself misconceived for the reason I gave in 52 below; the question is whether the tribunal gave adequate reasons for finding the need not made out.  Paragraph 30(e) of the statement of reasons (a paragraph summarising the tribunal’s conclusions) contains a conclusion that the claimant did not require night attention or watching over; whilst the conclusion is understandable in the light of the tribunal’s other findings, it is nowhere explained.

44. Accordingly, ground 7 succeeds, with the consequence that the decision involved an error of law.

The second appeal
45. The fully reasoned decision notice in the second appeal (which again I consider in more detail below) noted the orthopaedic consultant’s findings of loss of function and weakness in the claimant’s deltoid muscles, which the tribunal said “in plain language … meant that there was shoulder weakness such that lifting the arm high or lifting heavy weights was limited however he was found to be functioning reasonably for day to day activities”.  His shoulder caused him pain, for which he took paracetamol, and was stiff in the mornings.  He had nightmares and depression but was not taking medication or receiving treatment for this.  

46. The tribunal set out the care, supervision and encouragement needs set out in the claim form.   They then referred to the correspondence with the GP, noting that it was unclear whether this evidence related to the claimant’s condition currently or in April 2011 and that there were ‘several contradictions’ between the GP’s reports and the representative’s submissions.  The representative had submitted that the tribunal should give weight to the supportive parts of the GP’s reports but, as regards the unsupportive parts, should prefer the evidence of the claimant.
47. The tribunal decided that they “had to take the report as a whole or disregard it in its entirety”.  They decided to accept the report in its entirety as being based on what the claimant had told the GP and on the GP’s knowledge of the claimant’s medical condition.  

48. As regards the claimant’s depression, the tribunal accepted the GP’s view that he did not suffer from panic attacks, could walk alone in unfamiliar places and had enough concentration to plan a cooked main meal.  They accepted the GP’s view that the claimant suffered from nightmares, often displayed anger and had problems communicating; they also accepted that the claimant’s accident and inability to work and support his wife caused him a loss of self esteem and frustration manifested in loss of temper, but did not accept that he was severely mentally disabled since, if he were, the GP would have treated him for this.  Though the claimant’s wife, who was very supportive, accompanied him outdoors for reassurance, the tribunal found no credible evidence that he required supervision throughout the day or to be accompanied outdoors.   

49. As regards his physical condition, the tribunal noted that the claimant, who was right-handed, had no problems with limbs other than his left shoulder, which caused him pain and stiffness in the early morning.  This, they found, could be relieved by his taking pain-killers first thing in the morning, enabling him to wash himself and giving him only a very limited need for assistance with dressing.  He would be able to care for himself for the rest of the day; the assistance he would require first thing in the morning would not amount to assistance for a significant portion of the day.  
50. As regards cooking a main meal, the tribunal found that to cook a meal for one the claimant need only use his right hand; there were “a whole host of aids that can be used one handed for the preparation and cooking of food particularly if that hand is the dominant hand”.  He had the concentration to plan and, in the tribunal’s view, to cook a main meal for one person.  They saw no credible reason why he could not put food items for one person into an oven.  
51. The tribunal considered the possibility of night-time needs, finding that the claimant suffered from nightmares possibly 3 to 4 times a night on 3 to 4 nights a week, and awoke scared, but was not a danger to himself or others as a result.

52. The grounds of appeal to the Upper Tribunal are
(1)
the tribunal had infringed natural justice in refusing to adjourn the appeal to a differently constituted tribunal; even the ‘vague recollection’ of the first appeal on the part of one member of the tribunal could colour that member’s judgment and “therefore not afford a fair and unbiased judgment from him/her”; moreover, there was an inaccurate finding of fact on one matter and no proper findings of fact and insufficient or inadequate reasons given in respect of other matters;
(2)
the tribunal were wrong to say that the claimant could reassure himself that he was not in danger when he awoke from a nightmare; he had not said this, but rather that he needed his wife to calm him down;

(3)
there were no proper findings of fact to support the conclusion that the claimant did not require attention or watching over at night; the claimant had said that he needed his wife to clam him after nightmares;

(4)
there were no proper findings of fact as to whether the claimant’s motivation problems affected his ability to perform functions such as getting up, washing, dressing and taking medication;

(5)
there were insufficient reasons for saying that the claimant could perform the bodily functions necessary for daily living most of the time; this contradicted the evidence of the GP (which they accepted) as well as that of the claimant and his wife that he deed help with bathing and dressing and undressing, nor the limited use of his left hand and his pain;

(6)
in relation to cooking a main meal the tribunal had been wrong to refer to the existence of aids that could be used one-handed: the test assumed ordinary equipment: R(DLA) 2/95; they did not consider whether he could peel and chop vegetables and hold utensils, nor consider his evidence of pain and spasms;
(7)
there were no findings about the claimant’s night-time needs despite the contents of the claim form and the evidence of the GP and the claimant’s wife;

(8)
inadequate reasons were given for holding the claimant not entitled to the lower rate of the mobility component; they assumed that his depression was mild because he was not on medication for it, ignoring his evidence that he refused medication because of the side effects and that he could not go out alone because he was insecure and anxious and was scared that someone might hurt him and that he could not defend himself.
53. In relation to the second appeal the Secretary of State relies on the decision of Judge Wikeley in KU v Bradford MBC [2009] UKUT 15 (AAC) and the authorities considered in it; he submits that the fact that the same tribunal members dismissed the claimant’s first appeal did not make it contrary to natural justice or article 6 of the European Convention on Human Rights for them to hear the second appeal, particularly in circumstances where only one member had any recollection, and that an extremely vague one, of the first appeal.  With regard to the other grounds of appeal, he submits that the statement of reasons shows that the tribunal considered the evidence carefully and adequately explained their decision.  In relation to cooking a main meal he submits that the tribunal only had ordinary kitchen tools in mind; given that the claimant is right handed and has some though restricted use of his left hand, the tribunal were justified in concluding that he could cook a meal for one person.
54. The claimant submits in response that even if the tribunal had in mind standard kitchen tools, the claimant could not use these because the pain radiating through his left arm interfered with his co-ordination and grip.
My decision in the second appeal
55. Ground 1 (natural justice): the relevant law in this area was comprehensively reviewed by Judge Wikeley in KU v Bradford MBC.  As he pointed out, the issue is whether a fair-minded and informed observer would conclude that there was a real possibility that the tribunal on the second occasion was biased – that is to say, would not approach the evidence in the second appeal with an open mind.  In the present case (as in the case before Judge Wikeley) the issue arose because of the previous involvement of the members of the tribunal in determining the first appeal adversely to the claimant.  The tribunal gave four reasons for not adjourning: the second appeal dealt with the claimant’s condition in April 2011 whereas the first appeal concerned his condition in April 2010; only one member of the tribunal had any recollection, and that an extremely vague one, of the first appeal; the appeal was against a fresh DWP decision; and no appeal was pending against the first decision.  The claimant submits that even a vague recollection on the part of one tribunal member could colour that member’s judgment. 

56. The tribunal were right to remind themselves that the two appeals related to different DWP decisions concerning the claimant’s eligibility for DLA at different points in time.  The issue was whether the fair-minded and informed observer would suspect the members of the tribunal of thinking that because the claimant’s fist DLA claim had been, in their view, unmeritorious, the second claim was, or was likely to be, unmeritorious also and, as a result, not approaching it with an open mind.  In that connection, the tribunal members’ degree of recollection of the first case was relevant: first, a fair-minded observer would not conclude that tribunal members would not approach an appeal with an open mind merely because they were reminded that they had dismissed a previous appeal by the claimant concerning the same social security benefit, in circumstances of which they had no recollection; secondly, such an observer would trust a tribunal member having a vague recollection of the previous appeal to get on with the task of evaluating the evidence in the second appeal on the basis of the material in that appeal, rather than dredging his or her memory for recollections of what he or she had read, heard or thought on the previous occasion.
57. The authorities reviewed by Judge Wikeley indicate that participation in a previous decision adverse to a party does not generally disqualify a judge or tribunal member from hearing another case involving the same party, even where the judge can be expected to remember the earlier occasion.  In Locabail (United Kingdom) Ltd v Bayfield Properties [1999] EWCCA Civ 3004 Lord Woolf MR remarked that “The mere fact that a judge, earlier in the same case or in a previous case, had commented adversely on a party or witness, or found the evidence of a party or witness to be unreliable, would not without more found a sustainable objection”.  This is because “Judges are assumed to be trustworthy and to understand that they should approach every case with an open mind” (Dyson LJ in Amec Capital Projects Ltd v Whitefriars City Estates Ltd [2004] EWCA Civ 1418.  As Judge Jacobs put it in CCS/1876/2006, “The issue is whether a fair-minded and informed observer who was familiar with legal culture and traditions would believe there was a real possibility of bias.  As part of legal culture and tradition, the observer would know that judges are experienced in approaching cases afresh regardless of previous dealings with parties”.
58. It is different where a judge has made an extremely hostile remark about a party.  If, for example, a judge has previously said that he regarded a   person as an habitual liar, a fair-minded observer might suspect him of approaching any fresh evidence from the same person on the basis that it was inherently untrustworthy.  Nothing of this sort, however, is found in the file relating to this tribunal’s first decision, and there is no reason to doubt that they genuinely had no, or in one case only a vague, recollection of the first appeal.

59. In granting permission to appeal to the Upper Tribunal, Judge Wikeley commented that some of the tribunal’s reasons, such as the fact that there was no pending appeal against the first decision, might not withstand scrutiny: it was apparent that the claimant had requested a statement of reasons and might yet appeal.  But the issue for me is whether it was against the law for them to sit on the second appeal, rather than on the adequacy of their reasons for deciding that it was not against the law for them to do so.   In my judgment their sitting on the second appeal was not against the law.  That was so whether or not an appeal against the first decision was in prospect.  

60. The tribunal may have had in mind the fact that when an Upper Tribunal judge allows an appeal and remits a case to the First-tier Tribunal, he or she usually directs that the appeal be heard by a differently constituted panel so as to guarantee the claimant an impartial re-hearing.  But in circumstances where any appeal against the tribunal’s first decision had yet to be determined, the mere prospect that that might happen to the first appeal in the future was not a reason preventing the tribunal from hearing the second appeal. A fair-minded and informed observer would not suspect that their decision on the second appeal would be influenced by that future possibility.  
61. Before dealing with the claimant’s other grounds it is sensible to turn to one aspect of the decision that did in my judgment involve an error of law.  The GP’s letter that I referred to in paragraph 13 above answered questions posed by the representative as follows: (1) the claimant could walk alone in unfamiliar areas; (2) he did not suffer from panic attacks, only nightmares; (3) the claimant had problems bathing, dressing and undressing and cutting up food, particularly in the mornings when his shoulder was stiffer; (4) it would be dangerous for him to lift and carry hot pans, put items into the oven, chop and peel vegetables or hold kitchen utensils but (5) he would have enough concentration to plan a meal; (6) his concentration was affected by the pain and stiffness of his shoulder and he became frustrated, needing the support and supervision of his wife, in tasks such as washing, dressing and taking medication; (7) he did not have communication difficulties; (8) he often displayed anger; (9) he had nightmares; (10) he needed help to turn in bed; (11) he found leisure activities difficult; and (12) he might have difficulty coping with changes in his routine.
62. The tribunal noted inconsistencies between the GP’s report and the claimant’s claimed care needs; the representative had invited them to ignore parts of the report that did not support the claimant and to give weight to the supportive parts.  They commented that the representative ‘did not see this as cherry picking, merely saying that it was the GP’s opinion and the tribunal should put greater weight on what was said by [the claimant]’.  Their conclusion was ‘we had to take the report as a whole or disregard it in its entirety’.  They accepted the report in its entirety, with the proviso that it was not directly addressing the legal tests for entitlement to DLA.
63. In my judgment it is an error of law to say that a tribunal is faced only with the alternatives of accepting or rejecting the entirety of the evidence of a particular witness.  The fact that a tribunal is not persuaded by the evidence of a witness on a particular point does not inevitably mean that his evidence is unreliable on another point.  Nor does the fact that a tribunal find a witness persuasive on one point mean that they must find his evidence persuasive on all other points.  I can see no inconsistency or self-contradiction in the representative’s stance of inviting the tribunal to give the greatest weight to the claimant’s own evidence and only to accept the GP’s evidence where it was consistent with his.  The tribunal were not obliged to take this course (a tribunal may, for example, find a GP’s assessment to be more objective than the evidence of a claimant), but it would not be fair to stigmatise the approach as ‘cherry-picking’.
64. Moreover, the tribunal’s acceptance of the some of the GP’s evidence was, at least, qualified.  They accepted that the claimant needed help with bathing and dressing, but added a qualification of their own by finding that he would not need the help if he took painkillers immediately on waking; they purported to accept the GP’s view that it would be dangerous for the claimant to perform the cooking operations that I have referred to at point (4) in paragraph 9 above, but qualified this by going on to say that he would not need to carry heavy pots or pans and could use special aids for the one-handed.   I do not consider that this was simply a matter of applying the law on DLA to the GP’s findings.  The GP’s conclusion on bathing and dressing, for example, was unqualified; it was not apparently his medical opinion that the need for help could be avoided by earlier taking of painkillers.  Finally, they ignored the GP’s evidence that the claimant needed help turning in bed.  
65. There was nothing wrong with the tribunal testing the extent to which they were in agreement with the GP’s evidence on these points; on the contrary, it is precisely how a tribunal should approach the evidence before it.  But the tribunal’s declared attitude to the GP’s evidence casts doubt on whether they adopted the same approach to those aspects of the GP’s evidence that contradicted the claimant’s.  The tribunal were, as I have indicated, entitled to prefer the GP’s evidence to the claimant’s on particular points, but they ought to have weighed up the conflicting evidence on each point and given reasons for their preference.
66. Of the remaining grounds advanced by the claimant’s representative I need only deal with ground 6, which raises a question of general approach.  I agree that the tribunal erred in law in holding that the claimant could cook using ‘aids that can be used one-handed’.  Though Social Security Commissioners and Upper Tribunal judges have not taken a unanimous view on the question of the extent to which the ‘cooked main meal’ test envisages equipment that is out of the ordinary (itself an imprecise concept), I respectfully agree with those who have said that postulating the use of devices designed specially for the disabled is outside the scope of the test.  That is because the ‘cooked main meal’ test is, as Lord Hoffmann said in Moyna v Secretary of State for Work and Pensions (reported as R(DLA) 7/03) a ‘thought experiment’ designed to identify a level of disability intended to entitle a claimant to the lowest rate of the care component of DLA.  
67. In my view, Parliament intended the relevant level of disability to be that indicated by an inability to prepare a meal in much the same way as an able-bodied person would do.  It does not have to be in an identical manner – the claimant has to be ‘so severely disabled’ as to be ‘unable’ to do it.  The fact, for example, that a claimant might sit on a stool to perform operations that an able-bodied person would perform while standing would not necessarily qualify him for the care component.  But to envisage the use of appliances designed specifically for the disabled seems to me to be inconsistent with the test’s aim of using inability to prepare a meal as a benchmark for a degree of disability entitling a claimant to the component.
68. I am not able to say that these errors could not have affected the outcome.  It will be for the new tribunal to decide whether the claimant’s shoulder problem nevertheless left him with sufficient use of his left hand, where necessary, for him to be able to cook a main meal.  I must therefore set the decision aside, and it is unnecessary to go through each of the claimant’s remaining grounds of appeal. 
Judge Nicholas Paines QC
28 March 2013
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