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SF v Secretary of State for Work and Pensions


IN THE UPPER TRIBUNAL
Appeal No.  CIS/2431/2008
ADMINISTRATIVE APPEALS CHAMBER

Before Deputy Judge Ovey 

Decision:  The decision of the appeal tribunal given on 25th April 2008 contained errors of law.  In exercise of the powers given by section 12 of the Tribunals, Courts and Enforcement Act 2007, the decision is set aside and the matter is remitted for reconsideration by a new tribunal in accordance with the directions given in paragraphs 73 to 75 below.

REASONS FOR DECISION

1.
This is an appeal by the claimant against the decision of the Appeal Tribunal given on 25th April 2008.  By its decision, the tribunal disallowed the claimant’s appeal against the decision of the decision maker made on 17th January 2007 that the claimant had been overpaid income support amounting to £1,351.92 for the period 26th November 2004 to 26th May 2005 and that the amount of £1,295.45 was recoverable from the claimant for the period 26th November 2004 to 19th May 2005.   

2.
The claimant’s appeal against the tribunal’s decision was made to the Social Security Commissioners, but those proceedings were transferred to the new Upper Tribunal on 3rd November 2008 under the Transfer of Tribunal Functions Order 2008, S.I. 2008 No. 2833.  The transfer does not affect the substance of the appeal, which is supported by the Secretary of State in a very helpful submission dated 12th September 2008.  The Secretary of State submits that the tribunal’s decision should be set aside and the matter should be remitted for hearing by another tribunal with appropriate directions.  I agree, and have made the decision set out above. My reasons are as follows.

Outline of facts

3.
At the time material for the purposes of this decision, the claimant had been in receipt of income support for some time and the amount of her entitlement had varied with changes in her family circumstances.  At the beginning of October 2004 she was a lone parent who had living with her three young children, aged 2, 3 and 4, whom I understand to be the claimant’s own children, and her nephew, aged 14.  The nephew suffered from severe learning disabilities and behavioural problems and was entitled to the middle rate of the care component of disability living allowance and the lower rate of the mobility component.

4.
In those circumstances, the claimant’s income support consisted of the following elements:

(1)
her personal allowance;

(2)
an allowance in respect of each of the four children;

(3)
a family premium;

(4)
a disabled child premium;

(5)
a disability premium; and

(6)
a carer premium.

The claimant’s income, apart from any income support to which she was entitled, consisted solely of child benefit for all four children and of carer’s allowance in respect of her care of the nephew.  She also received her nephew’s disability living allowance as his appointee.

5.
On 4th October 2004 the nephew was taken into local authority care.  According to the written submission made on the claimant’s behalf which was before the tribunal and which is dated 25th April 2008, there had been family problems in the summer of 2004 which led to his going into care, on what was originally intended to be a temporary basis while steps were taken to provide sufficient support to the claimant to enable the nephew to return to live with her.  At the hearing the claimant’s representative said that this was a voluntary arrangement.

6.
It was also stated in the claimant’s written submission that the claimant realised that there would be a lot of changes to her benefits when her nephew went into care and that she notified the relevant offices for each of disability living allowance, carer’s allowance, child benefit and income support.  The tribunal in due course accepted that the claimant had indeed notified the offices concerned with disability living allowance, carer’s allowance and child benefit.  The tribunal did not make an express finding whether or not the claimant notified that office concerned with income support that the nephew had gone into care, but did expressly find that the claimant failed to notify that office that she had ceased to receive child benefit in respect of the nephew.

7.
By a letter dated 16th February 2005 (p.33) the claimant was notified that she had been overpaid child benefit for the period 29th November 2004 to 9th January 2005 after she had told the Inland Revenue that the nephew was in local authority care and that the Board of Inland Revenue had the right to ask her to repay the money.  By a letter dated 16th March 2005 the claimant was again notified of the overpayment of child benefit but the statement that the Board had the right to ask her to repay the money was withdrawn.  The obvious inference on the facts known to me is that that was because the claimant had given the Board the necessary information at the right time.

8.
By a letter dated 17th May 2005 (p.35) the claimant was notified that she was not entitled to carer’s allowance from 8th November 2004.  That was on the ground that the nephew did not get an appropriate disability benefit.  Notification to similar effect was given directly by the carer’s allowance unit to the jobseeker’s allowance section (i.e., to the office dealing with income support) and was received on 27th May 2005 (p.15).  

9.
It is clear from a further letter to the claimant dated 9th October 2007 (p.36) that a claim to recover an alleged overpayment of carer’s allowance from the claimant was made and was appealed against by the claimant, and that as a result the decision that there was a recoverable overpayment was changed.  Rather unhelpfully, the decision letter says that that was either because the overpayment was not recoverable or because there had been no overpayment.  Again, however, the obvious inference is that there was no failure to disclose anything which ought to have been disclosed on the part of the claimant.

10.
It seems that the notification received from the carer’s allowance unit prompted the jobseeker’s allowance section to inquire of the Inland Revenue by telephone on 8th June 2005 whether the claimant continued to be entitled to child benefit in respect of her nephew.  The answer was that he had been excluded from the child benefit received by the claimant from 29th November 2004, because of the move to local authority care (p.16).

11.
The decision of 17th January 2007 against which the claimant appealed was based on failure to disclose the material fact that child benefit for the nephew had ceased “on 29th November 2004, or as soon as practicable after”.  No reason was given for the decision that the overpayment from 20th to 26th May 2005 did not arise as a consequence of the failure to disclose.   The decision was reconsidered and a decision on reconsideration was given on 4th December 2007 that the whole overpayment of £1,351.92 was repayable.  It is not clear, however, that the decision maker consciously varied the earlier decision, because the later decision says that there is no reason to revise the earlier decision, which is mentioned in terms which suggest that the second decision maker did not appreciate that the first decision maker had decided that there was a part of the overpayment which was not recoverable.  It appears that this was because there had been an internal correction of the original decision to the effect that there had been no official error as respects the overpayment from 20th to 26th May 2005, since the Department of Work and Pensions was unaware of the cessation of child benefit (p.26).  There is nothing to show that this internal correction was notified to the claimant prior to the reconsideration decision.  

12.
The amount of the overpayment has been calculated in general by taking the amount presumably paid in fact between 26th November 2004 (the first day of the relevant benefit week) and 26th May 2005 on the basis that the claimant continued to be entitled to all the elements of income support and to the income set out in paragraph 4 above, so far as the income was hers and was not received in the capacity of appointee, and deducting from it the amount to which it is said she was entitled if she was not entitled to carer’s allowance from 8th November 2004 or to child benefit in respect of the nephew from 29th November 2004.  I say “in general” because, as Mr. Commissioner Mesher (as he then was) pointed out in giving permission to appeal, for some reason carer’s allowance has not been included in the claimant’s income for the period 26th November to 2nd December 2004 in the first of those calculations, although it is included thereafter.

13.
In this state of affairs, the broad thrust of the claimant’s submissions is:

(1)
if it is accepted that the nephew went into care initially on a temporary basis, it is not shown that the claimant’s consequent entitlement to benefits has been correctly determined and those issues require to be reopened;

(2)
in any event, she made proper disclosure to all the relevant offices in October 2004 and there is no basis for imposing a separate and distinct obligation of disclosure at the point when child benefit actually ceased to be paid (which in any case was 9th January 2005).

The errors of law into which it is said the tribunal fell relate to these contentions.

14.
In addition, there is in my view a distinct issue as to whether failure to disclose either the fact that the nephew had gone into local authority care or the fact that child benefit had ceased to be paid caused all of the overpayment which is said to be recoverable.  That issue depends upon how far the various elements of the income support received by the claimant were received because it was believed that the nephew was living with her and that she was entitled to, and was receiving, child benefit in respect of him when that was not the case.

Basis of entitlement to benefits and to elements of income support

15.
It follows from the nature of both the submission summarised in paragraph 13(1) above and the distinct issue identified in paragraph 14 that it is necessary to have in mind the basis on which the various entitlements I have mentioned arose and the circumstances in which, and time at which, they ended, as far as that can be known.  As will be seen, not all the material facts are before me.  In the discussion which follows, I have omitted references to a claimant’s partner, since there is no suggestion that this claimant had a partner at any relevant time.  

Disability living allowance

16.
An entitlement to disability living allowance arises under sections 72 and 73 of the Social Security Contributions and Benefits Act 1992.  The entitlement is that of the person suffering from the disability, not his or her carer.  Where the claimant is a child, the procedure is governed by regulation 43 of the Social Security (Claims and Payments) Regulations 1987, S.I. 1987 No. 1968.  The Secretary of State must appoint a person to exercise, on behalf of the child, any right to which the child may be entitled in connection with disability living allowance.  By regulation 43(2), the person appointed will be, subject to a number of exceptions, an adult with whom the child is living, who must give such undertaking as the Secretary of State may require as to the use of any allowance for the child’s benefit.  It was no doubt under this provision that the claimant was receiving the nephew’s disability living allowance while he was living with her.  Regulation 43 also makes provision for the termination of an appointment where a child ceases to live with the appointee or is received into care.

17.
Under regulation 9 of the Social Security (Disability Living Allowance) Regulations 1991, S.I. 1991 No. 2890, no payment of disability living allowance is to be made in respect of entitlement to the care component while the claimant is a person for whom accommodation is provided inter alia in circumstances in which the accommodation is provided in pursuance of Part III of the National Assistance Act 1948 or the cost is borne wholly or partly out of public or local funds in pursuance of that Act or an enactment relating to persons under disability or to young persons.  The regulation is subject to regulation 10, which disapplies regulation 9 for the first 28 days of any period throughout which the claimant would otherwise be prevented by regulation 9 from receiving the care component of disability living allowance

18.
Unfortunately, the facts of the nephew’s admission to care are not clear, and in particular it is not clear under what enactment his accommodation was provided or how the costs were borne.  It is to be noted that when the Children Act 1989 came into force, the provisions of Part III of the National Assistance Act were amended so that what had been a very general provision in section 21(1) enabling a local authority to provide residential accommodation for persons in need of care and attention became a provision under which accommodation could be provided only for those aged 18 or over.  Section 20 of the Children Act itself required local authorities to provide accommodation for any child in need in certain specified circumstances, and the nephew would have qualified as a child in need by reason of his disability:  see section 17(10) of that Act.  The Adoption and Children Act 2002 amended section 17(6) so that a local authority could alternatively provide a child in need with accommodation under section 17.  Section 53 of the Act requires local authorities to make arrangements for securing that community homes providing accommodation are available for children who need them.  One is therefore tempted to suppose that the relevant accommodation was provided under section 53.  The Decision Maker’s Guide, however, clearly envisages at vol. 4, para. 22076, that a child or young person may in fact be in a care home provided under the National Assistance Act.   Moreover, I do not know what other enactments might possibly have been relied upon as the source of the local authority’s power.  In those circumstances, it is not possible for me to do more than to note that the understanding of the carer’s allowance unit was that the nephew was not entitled to a relevant award of disability living allowance from and after 8th November 2004, although the likelihood seems to be that that was as a result of the application of regulations 9 and 10.

Carer’s allowance

19.
An entitlement to carer’s allowance arises under section 70 of the 1992 Act.  The claimant has to satisfy three conditions:

(1)
he or she must be engaged in regularly and substantially caring for a severely disabled person;

(2)
 he or she must not be gainfully employed;

(3)
the severely disabled person must be a prescribed relative or a person who falls within a prescribed description.

A person is severely disabled for this purpose if inter alia the care component of disability living allowance is payable at the higher or middle rate.

20.
The relevant statutory instrument for these purposes is the Social Security (Invalid Care Allowance) Regulations 1976, S.I. 1976 No. 409.  Under regulation 4, a person is engaged in regularly and substantially caring for another if he or she spends at least 35 hours a week caring for the disabled person.  Under regulation 6 any severely disabled person who is cared for by another person falls within a prescribed description for the purposes of the third requirement set out above.  It seems clear that the claimant is not gainfully employed.  It therefore follows that she was entitled to carer’s allowance for any period in which she cared for the nephew for at least 35 hours a week and during which he was entitled to the care component at the middle rate at least.  As and when he ceased to be entitled to the care component, her entitlement to carer’s allowance also ceased.

Disabled child premium

21.
Although the process of moving allowances and premiums for children from income support to tax credits had begun by October 2004, it is not in dispute that the amendments had not taken effect as respects the claimant’s benefits at the material time, because she had not been awarded child tax credits.  Disabled child premium (and the dependant’s allowances and other premiums referred to subsequently) therefore remained a possible element of her benefit.  The condition on which the premium was awarded is set out in paragraph 14 of the Income Support (General) Regulations 1987, S.I. No. 1967, under which the requirements are that a child or young person for whom the claimant is responsible and who is a member of the claimant’s household:

(1)
has no capital or capital which, when calculated as prescribed by the Regulations, would not exceed a specified minimum; and

(2)
is in receipt of disability living allowance, or no longer in receipt of that allowance because he or she is a patient, provided the child continues to be a member of the family; or

(3)
is blind or treated as blind.

22.
There is no suggestion that the nephew had capital in excess of the specified minimum.  Further, there is nothing in the Disability Living Allowance Regulations which would have terminated the nephew’s entitlement to the mobility component on the ground that he had been taken into care.  The issue here is therefore whether or not he ceased to be a child for whom the claimant was responsible and who was a member of her household.

23.
The starting point is that a person is to be treated as responsible for a child for whom he or she is receiving child benefit:  see regulation 15 of the Income Support Regulations.  Further, a claimant who is treated as responsible for a child and that child are generally to be treated as members of the same household even if one of them is living away from the other:  see regulation 16(1).  Under regulation 16(5)(c), however, that provision does not apply where the child is not living with the claimant and is being looked after by the local authority under the Children Act 1989.  

24.
This again raises the question of whether the nephew was being provided with accommodation under section 17 or section 20 of the Children Act (or even under some other power of which I am unaware).  If the accommodation was provided under section 17, he did not fall within the definition of a looked after child in section 22 of the Act.  If it was provided under section 20, he did, even though a formal care order was not in place.  Indeed, it may be that the accommodation was originally provided under section 17 and that when it became clear that the nephew would not be able to return to the claimant’s home, it was provided under section 20.

25.
If and when regulation 16(5)(c) applied to exclude regulation 16(1), it was itself subject to a further exception in regulation 16(6) to the effect that a child being looked after by the local authority will nevertheless be treated as a member of the claimant’s household for that part of any benefit week during which he or she lives with the claimant.  It does not appear that the nephew did live with the claimant at any time after he had gone into care, but this issue does not seem to have been clearly explored.

26.
If the nephew was not a looked after child for the purposes of regulation 16(5)(c), the question arises whether regulation 16(5)(b) applied.  That regulation excludes regulation 16(1) not with immediate effect but after a child has been in the local authority’s accommodation for 12 weeks, provided that he or she has not been in regular contact with either the claimant or any other member of the claimant’s household during that 12 week period.  That provision, however, appears not to extend to accommodation provided under section 53 of the Children Act, although it does include accommodation provided under Part III of the National Assistance Act 1948.  The tribunal made no finding on whether there was regular contact with the nephew for the purposes of this provision, assuming it to apply, although the question of contact was raised at the hearing.

27.   As a matter of language, the nephew could have been a member of the claimant’s household in fact although he was not treated as such under regulation 16.  In practice, it is difficult to see how the nephew could have been a member of the claimant’s household in fact if his settled way of living was separate from her and reliance could not be placed on regulation 16(1).

28.
It will be recalled that entitlement to disabled child premium depends not only upon the child’s being a member of the claimant’s household, but also upon the claimant’s being responsible for the child.  As noted, this requirement will usually be satisfied where a claimant is receiving child benefit for the child.  Regulation 15(2), however, provides for the case where no one is receiving child benefit for the child.  In that case the person to be treated as responsible is the person with whom the child usually lives, except that where only one person has claimed child benefit for that child, it is that person.  It seems to follow from that provision that the claimant would not lose the benefit of regulation 16(1), if it otherwise applied, simply because she was no longer in receipt of child benefit. 

Carer’s premium

29.
Under paragraph 14ZA of Schedule 2 to the Income Support Regulations, the condition of entitlement to carer’s premium is that the claimant is entitled to carer’s allowance.  This is subject to the qualification that when the claimant ceases to be entitled to carer’s allowance, the entitlement to carer’s premium will continue for a further eight weeks.  The claimant’s entitlement is thus derived indirectly from the nephew’s entitlement to the care component of disability living allowance and child benefit has no relevance for this purpose.

Child benefit

30.
An entitlement to child benefit arises under section 141 of the Social Security and Contributions Act 1992 when a person is responsible for a child.  Section 143 provides that a person is responsible for a child in any week if the child lives with him or her or he or she is contributing to the cost of providing for the child at a weekly rate not less than the weekly rate of child benefit payable in respect of that child.  By virtue of section 143(2), once a child has in fact lived with someone, the child is treated as continuing to do so despite a temporary absence, provided that the absence does not exceed 56 days in a 16 week period.

31.
It appears likely that in determining the claimant’s entitlement to child benefit in respect of the nephew, the Inland Revenue applied section 143(2).  It is to be noted, however, that under section 143(3) and (4) the period of absence which is to be disregarded may be extended for a prescribed period in prescribed circumstances where, inter alia, the absence is due solely to the child’s being accommodated pursuant to arrangements made under section 21 of the National Assistance Act 1948 or under the Children Act 1989.  Under regulation 2 of the Child Benefit (General) Regulations 2003, S.I. 2003 No. 493, the prescribed circumstances are where the residential accommodation has been provided solely on account of the child’s disability or because the child’s health would be likely to be significantly impaired or further impaired unless such accommodation was provided.  Where reliance can be placed on that provision, regulation 3 allows a period of 84 consecutive days (calculated as provided in that regulation) to be disregarded.  It is not clear to me whether in the circumstances of this case reliance can be placed on section 143(3) and regulation 2. 

Dependant’s allowance

32.
Regulation 17(1)(b) of the Income Support Regulations, where it applies, entitles a claimant to an allowance in respect of any child or young person who is a member of the claimant’s family, subject to a maximum capital requirement.  For present purposes, the question is whether the nephew was a member of the claimant’s family.  The definition of “family” is to be found in section 137 of the Social Security Contributions and Benefits Act, which provides, for present purposes, that “family” means a person and a member of the same household for whom that person is responsible and who is a child.  The effect is that regulations 15 and 16 of the Income Support Regulations, discussed above in relation to disabled child premium, apply equally to dependant’s allowance.

Family premium

33.
Family premium is payable under regulation 17(1)(c) of the Income Support Regulations if the claimant is a member of a family of which at least one member is a child or young person.  As the claimant’s own small children were members of her family at the material time, the presence or absence of the nephew made no difference to her entitlement under this head.

The decisions below

34.
As a necessary preliminary to the recoverability decision made on 17th January 2007, there had to be an entitlement decision altering (by revision or supersession) the claimant’s entitlement to income support retrospectively so as to lead to the consequence that there had been an overpayment.  The recoverability decision states that such a decision was made on 8th June 2005.  There was, however, no copy of that decision in the papers and the Secretary of State has said in the submission in support of the present appeal that it has not been possible to obtain a copy.  As there is some evidence that the decision was made, its absence does not of itself preclude a valid recoverability decision under section 71 of the Social Security Administration Act 1992, but it does mean that the only indication of the basis of the entitlement decision is what is said in paragraph 4.3 of the Secretary of State’s submission to the tribunal.  

35.
Section 71(1) gives the Secretary of State a right to recover an overpayment where:

(1)
there has been a misrepresentation or failure to disclose by any person;

(2)
what has been misrepresented or has not been disclosed is a material fact;

(3)
a payment has been made in consequence.

The amount recoverable is the amount of the payment which the Secretary of State would not have made but for the misrepresentation or failure to disclose.

36.
The decision of 17th January 20077 clearly addressed those elements.  It was based on alleged failure to disclose the material fact that child benefit for the nephew had ceased and it was said that in consequence an overpayment of £1,295.45 had been made.  There had been a further overpayment of £56.47, but that had not been made in consequence of the failure to disclose.  As already noted, the failure to disclose was said to have occurred on 29th November 2004 “or as soon as practicable after”.

37.
The reconsideration decision of 4th December 2007 proceeded on the same basis, subject to the effect of the internal correction referred to in paragraph 11 above.

38.
Paragraph 3.4 of the Secretary of State’s submission to the tribunal reads:

“… an Income Support Decision Maker decided that because [the claimant] had not been in receipt of Child Benefit for [the nephew] since 29.11.2004, she had no entitlement to any Income Support premiums and allowances, in respect of him, from 26.11.2004 onwards.  In particular, she was no longer entitled to a dependant’s allowance, or a disabled child premium, for [the nephew.  The claimant’s] pay day for Income Support was a Thursday, and 26.11.2004 was the first day of the benefit week in which she was no longer entitled to Child Benefit for [the nephew].”

It should be noted that as a general rule a decision on income support which supersedes a previous decision on the ground of a relevant change of circumstances since the operative decision will take effect on the first day of the benefit week in which the change occurred, if income support is paid in arrears:  see regulation 7 of and para. 1 of Schedule 3A to the Social Security and Child Support (Decisions and Appeals) Regulations 1999, S.I. 1999 No.991.  The exceptions do, however, include an exception where regulation 16(6) of the Income Support Regulations applies.

39.
In paragraph 5.7 of the submission, it is submitted that the decision maker was correct in deciding that because the claimant stopped receiving child benefit for the nephew from 29th November 2004, she was not thereafter entitled to a dependant’s allowance and disabled child premium in respect of the nephew (referred to in the submission as a son).  It is then said that she was not entitled to “additional income support premiums” in respect of him.  The question of entitlement to carer’s premium is not expressly dealt with, although, as explained above, there is no relationship between carer’s premium and receipt of child benefit; the relationship is with carer’s allowance, which in turn depends on another person’s entitlement to disability living allowance.

40.
In paragraph 5.12 of the submission, the material fact for the purposes of an overpayment claim is identified as the fact that the claimant stopped receiving child benefit from 29th November 2004.  In fact it is plain from the material already referred to that although her entitlement is said to have ceased on that date, she continued to receive child benefit until 9th January 2005.  That may well not have been known to the Department of Work and Pensions when the submission was prepared, but the rest of the submission is affected by this error as to the date when child benefit in fact ceased.

41.
The submission to the tribunal on behalf of the claimant made the following entitlement points:

(1)
it was arguable that in fact the claimant had continued to be entitled to child benefit by virtue of regulation 2 of the Child Benefit Regulations, referred to in paragraph 31 above, although the decision had not been challenged at the time;

(2)
it was arguable that the nephew usually lived with the claimant until May 2005 and that she continued to be entitled to additional income support premiums by virtue of regulation 15 of the Income Support Regulations, referred to in paragraph 28 above, even if she was not still entitled to child benefit in respect of him.

42.
It was further contended that in any event in October 2004 the claimant had informed the relevant office for income support purposes that her nephew had gone into local authority care.  The information was given in a telephone call and the office took details and said they would follow the child benefit decision.

43.
Copies of the regulations relied on and of the overpayment decisions in respect of child benefit and carer’s allowance were provided to the tribunal with the submission.  There was also provided part of a letter dated 26th November 2004 from the carer’s allowance unit to the claimant saying that they needed further information to decide whether or not she could still get carer’s allowance, on the basis that “there may have been some weeks when you have not been able to look after [the nephew] for 35 hours or more”.

44.
The record of the proceedings shows that the claimant’s representative raised both the question whether there had been an overpayment and the question whether there had been a failure to disclose.  There was evidence from the appellant about continuing contact with the family and the applicability of section 143(2) and (3) was expressly raised, as was regulation 15.  The claimant said that she had been told, although I am not clear by whom, that “he is entitled in some circumstances”.  It was suggested by the representative that it was only after six months that it could clearly be said that the nephew was not living with the claimant.  It appears that it may also have been said that the Department of Work and Pensions said that the child benefit decision ought to have been appealed if reliance was being placed on section 143(3), but that the Department had failed to consider regulation 15.

45.
Specifically on failure to disclose assuming that there had been an overpayment, it seems that the representative submitted that the claimant could not have told the Department about the cessation of her child benefit until the end of 2004, or possibly until she received the letter of 16th February 2005.  She had not been told that child benefit ceased when the nephew went into care.   

46.
The tribunal’s decision, as set out in the statement of reasons, was that the claimant failed to disclose the material fact that child benefit for the nephew had ceased.  As a result income support of £1,352.92 for the period 26th November 2004 to 26th May 2005 was overpaid and the Secretary of State was entitled to recover that sum.

47.
Most of the tribunal’s findings of fact relate to undisputed matters.  The crucial findings for present purposes are as follows:

“8.
[The claimant] did realise at the time in October 2004 that there would be a lot of changes to her benefits once her nephew went into care.  [The claimant] continued to receive an amount of personal allowance for her nephew, as part of her Income Support applicable amount.  [The claimant] did not declare to Income Support that Child Benefit had  ceased, and the premiums for a disabled child continued to be paid for [the nephew] with [the claimant’s] income support.

9.
[The claimant] was aware of the material fact that her nephew had been placed in Local Authority care and that she had stopped receiving Child Benefit for him, since she had quite properly informed the Inland Revenue herself that her nephew was in local authority care.  [The claimant] was also aware that her nephew was not returning to live with her when he was placed in Local Authority care.  No suggestion was being made to the Inland Revenue, the Disability and Carers’ Service or Disability Living Allowance that her nephew’s reception in Local Authority care was meant to be short lived or of a temporary nature.  Disclosure to Income Support was reasonably to be expected from [the claimant].”

48.
Those findings are supported by the following reasons:

“… from the evidence before the Tribunal there is simply no occasion where it can be said that [the claimant] had intended to let her nephew live with her again.  Indeed, the declaring to the Inland Revenue, Disability Living Allowance and Carer’s Allowance that her nephew was in care, carried all the hallmarks of finality and [the nephew] in care on a permanent basis for the foreseeable future.

…  I found that [the claimant] was particularly prompt in reporting her nephew was in care, to those particular agencies, and having seen and heard her give her oral evidence, I am also satisfied that she had failed to disclose that Child Benefit had ceased.  It appeared that [the nephew] still sees [the claimant], and it followed that she was still purchasing items for his care, and more likely than not, purchases being costly [the claimant] of her own volition failed to disclose the material fact that Child Benefit for her nephew had ceased.

…  [The claimant] was fully aware that she had given up responsibility for her nephew as she had relinquished payment of Child Benefit.  Thus, although [the claimant] might have visited him or even though her nephew was a regular visitor to her home, his overall care and responsibility rested with the Local Authority.  I found it difficult to accept the suggestion that [the claimant] had only relinquished care of her nephew, after six months of his reception into care.

It was suggested on behalf of [the claimant] that she could continue to receive an amount of Income Support in respect of her nephew, by the Income Support (General) Regulations 1987 even though he was in care.  In my judgment, [the claimant] had given up her Child Benefit entitlement for her nephew, and as an income support claimant, [the claimant] could not be treated as entitled even if her nephew spent time with her at her home.  In her oral evidence, [the claimant] said that they are still trying to work out if her nephew is coming back.  I was also aware that [the claimant] still takes a lot of responsibility for her nephew, and I accept that the family relationship of her nephew is a binding one, but while those ties are not broken, in this case, the receipt of Child Benefit had ended in 2004…

It was said that having declared her intentions on 3 benefits, it was more likely than not that [the claimant] had also declared Child Benefit had ceased to income support.  I did find that suggestion highly commendable and wholly logical, as [the claimant] is meticulous in her keeping of documents way back to 2004, some of which were produced …  But in such orderliness of her record keeping, it was a little surprising that no record could be produced to show that she had disclosed the material fact for income support purposes.  It is not being suggested that such a record on [the claimant’s] part was required.  Nevertheless, with or without such a record it appeared more likely that if [the claimant] had made the disclosure, then it was reasonable to expect she would no longer be in receipt of income support for her nephew.  [The claimant] did continue to receive benefit, and there was a continuing duty on her to make full and frank disclosure.  I found that she had not …” 

The submissions on the appeal

49.
The claimant’s representative sought permission to appeal from the district chair by letter dated 19th June 2008, giving as the grounds, in summary:

(1)
the tribunal wrongly said that the claimant had told three offices in October 2004 that child benefit had stopped.  In fact she told the offices that her nephew had gone into local authority care.  Child benefit continued to be paid until 9th January 2005;

(2)
the alleged “records” were not records that the claimant had told the relevant office that her nephew had gone into care, but overpayment letters;

(3)
the continuing duty of disclosure was not made out.  The claimant had told all the offices that her nephew had gone into care and it was reasonable for her to assume that they would then deal with her benefits according to the applicable rules;

(4)
the tribunal did not establish the date on which the Inland Revenue decided that child benefit should be stopped;

(5)
in any event, the claimant could not inform the income support office that payment of child benefit had ceased until 9th January 2005, when it did cease, at the earliest.

50.
The district chair refused permission to appeal and the claimant renewed the application to the Social Security Commissioners, accompanying the application with fresh grounds dated 22nd July 2008.  The grounds there set out were, in summary:

(1)
the starting point was for the Department to show that there had been an overpayment of income support.  That was not necessarily the case, having regard to section 143(3) and (4) of the Social Security and Contributions Act, regulations 2 and 3 of the Child Benefit Regulations and regulation 16 of the Income Support Regulations.  The tribunal did not address the child benefit entitlement point and failed to support the reasoning on income support by reference to any regulations;

(2)
the tribunal’s decision on the balance of probability about whether or not the claimant contacted the income support office was wrong, because she would have told the office that she was still receiving child benefit and there are circumstances in which benefits can continue to be paid for a child in residential care;

(3)
the earliest date on which the claimant could have told the income support office that child benefit had ceased to be paid was 9th January 2005 and accordingly any overpayment would only be for the period 10th January to 26th May 2005. 

51.
Permission to appeal was granted on 11th August 2008, the reasons given being that the grounds of appeal, and in particular those summarised in paragraph 50(2) and (3) above, were arguable and that it was not clear why carer’s allowance had been omitted in the calculation for the week 26th November 2004 to 2nd December 2004 (p.10).

52.
The Secretary of State’s submission on the appeal identifies the following errors of law:

(1)
in CIB/2762/2007 Mr. Commissioner Mesher summarised the effect of R(IS) 9/06 and the Court of Appeal’s decision in B v. Secretary of State for Work and Pensions (reported with R(IS) 9/06) as being that there is a failure to disclose for the purposes of section 71 only if the claimant is in breach of a legal obligation to disclose.  Such an obligation may arise under regulation 32 of the Claims and Payments Regulations either because the Secretary of State has required the claimant to furnish information or evidence or because there has been a change of circumstances which the claimant might reasonably be expected to know might affect entitlement to or payment of benefit.  Those duties differ significantly.  The tribunal erred in law in failing to identify the relevant duty or alternatively in failing to explain to the claimant why it was not material to do so;

(2)
if disclosure was once made, there was no continuing duty to make it again because benefit nevertheless continued to be paid;

(3)
although R(SB) 15/87 showed that in certain circumstances an obligation to disclose could arise when disclosure had already been made to some extent, it applied only where the initial disclosure was in some way imperfect and it became clear to the claimant that it had not reached the relevant person or office.  It did not apply when proper disclosure had been made in the first place.

53.
Against that background, the Secretary of State proposed the following directions:

(1)
the new tribunal should establish whether all the supersession decisions required in this case as the basis for the overpayment calculation have been made.  If they have not, the overpayment will not be recoverable at present, although it would be open to the Secretary of State to make any necessary entitlement decisions to fill in any gaps;

(2)
the tribunal should establish which of the two duties referred to in B and R(IS) 9/06 applied.  For that purpose it should require the Secretary of State to provide evidence of any disclosure requirements made.  It should make clear findings as to the terms of any requirements;

(3)
if the Secretary of State relies on the second duty the tribunal should make findings as to what disclosure the clamant made and when.  For that purpose it should require the Secretary of State to produce evidence of what record he would expect to possess if the claimant had made the disclosure she claims;

(4)
the tribunal should make findings as to the amount of any overpayment caused by any failure to disclose which it may find to have occurred;

(5)
the tribunal should deal with the entitlement issues raised by the claimant by:

(a)
determining the issues which might arise as to the applicability of regulation 15 of the Income Support Regulations;

(b)
making the findings of fact necessary to determine the applicability of regulation 16 of those regulations and then determining the relevant issues.

My decision


54.
In my view, the claimant’s representative approached the appeal in the logical way by raising first the question whether any overpayment had been established.  The first step in answering that question is to consider what the claimant’s entitlement was under the entitlement decisions which were then operative.  There are no copies of the entitlement decisions relating to disability living allowance, carer’s allowance, child benefit or income support in the papers.  As respects disability living allowance and care allowance, that is immaterial, as I shall explain, but the absence of the child benefit and income support decisions means that there has to be unsatisfactory reliance on indirect evidence of their contents.  As I have already said in relation to the income support decision, however, there is at least some evidence that the decisions were made.

55.
The next step in the present case is to ask whether the claimant is bound by those decisions.  That is to say, can she challenge the child benefit and income support entitlement decisions?  It is clear that that is what she wishes to do and what, at least to some extent, the tribunal permitted her to do.  It is also clear that the Secretary of State’s proposed directions assume that she is able to do so.

56.
I am afraid that that is not entirely straightforward.  The child benefit and income support entitlement decisions were not, as far as I am aware, appealed against.  By the time the overpayment decision was made, the time within which the claimant could have appealed, even allowing for the maximum extension under regulation 32 of the Claims and Payment Regulations, was long past.  There is nothing to suggest that any of the entitlement decisions were not valid as entitlement decisions, whether or not they might have been vulnerable to being set aside on an appeal.  There is nothing to suggest that they were not duly notified to the claimant or that she was not informed of her right to appeal.  The appeal itself, when brought, was clearly brought as an appeal against the overpayment decision (pp.23 and 24), although I accept that if detailed reasons had been given at that stage it might have become obvious that entitlement was in issue at least as respects income support.  

57.
In those circumstances I take the view that the claimant cannot now challenge the child benefit entitlement decision.  The decision maker who made the overpayment decision was dealing with income support, not child benefit, and, as far as I am aware, would have had no standing to revise or supersede the child benefit entitlement decision, which of course related to a benefit administered by the Inland Revenue.  That being so, I see no basis on which the tribunal could properly have dealt with it.  This approach is consistent with the decision of Mr. Commissioner Mesher in CIB/2762/2007 as to the range of issues properly taken to have been before the decision maker for the purposes of the decision of the Tribunal of Commissioners in R(IB) 2/04 to the effect that an appeal tribunal may make any decision that the decision maker could properly have made.

58.
The position as respects the income support entitlement decision is different.  Entitlement issues were clearly raised before the tribunal and were considered by the tribunal.  The difficulty here is the expiration of the final time limit for seeking to appeal.  With reluctance, I have come to the conclusion that the income support entitlement decision must also be taken as binding the claimant, although if the time for appealing had not expired I would have concluded that any necessary extension of time was impliedly given.  

59.
There remains, however, the possibility of looking again at the findings of fact underlying an entitlement decision even though the decision itself is binding, as referred to by Mr. Commissioner Mesher in CIB/2762/2007 and discussed by him at greater length in CA/2650/2006.  This may affect the question of causation:  that is, whether or not the claimant received more benefit than he or she ought to have done.  In CA/2650/2006, the claimant moved to live abroad and it was decided that she ceased to be entitled to care allowance from the date she left the United Kingdom on the ground of a change of circumstances, namely, that she ceased then to be ordinarily resident in the United Kingdom.  The claimant had not informed the Department of Work and Pensions that she was leaving the country and it was subsequently decided that an overpayment was recoverable.  The tribunal upheld that decision, but the appeal was allowed by the Commissioner on the ground that he was able to find that although the claimant had left the country, she had not then ceased to be ordinarily resident.  The failure to disclose the fact that she had left the country therefore did not cause the Secretary of State to make payments which should not have been made.   

60.
Thus, in the present case, the claimant is bound by the decision that she was not entitled to child benefit from 29th November 2004, but she is not bound by any findings of fact as to where the nephew was living at any time.  If she seeks to challenge those findings (which, in the absence of the child benefit entitlement decision, have to be implied from the decision itself), she cannot do so in order to reinstate her entitlement to child benefit for the period of the alleged overpayment of income support.  She can do so, however, for the purpose of claiming to be entitled to rely on regulations 15 and 16 of the Income Support Regulations, to the extent that the applicability of those regulations is not determined by any entitlement decision which may have been made in connection with her child benefit claim.  

61.
Similarly, the claimant is bound by the income support entitlement decision, but she is not bound by any findings of fact as to whether she was responsible for the nephew for the purposes of regulation 15(2) (as opposed to regulation 15(1), which depends upon receipt of child benefit) or as to whether or when the nephew was a member of her household, as determined by regulation 16.  Again, it has to be implied from the entitlement decision that such findings were made.

62.
In the light of those legal principles, the task of the tribunal hearing the appeal against the recoverability decision was to accept that the claimant’s entitlement was determined by the entitlement decisions but:

(1)
to identify what material fact or facts the claimant was said to have failed to disclose;

(2)
to consider whether that fact was actually not disclosed;

(3)
if so, to consider whether the actual non-disclosure amounted to a failure to disclose for the purposes of section 71 of the Social Security Administration Act;

(4)
if so, then to determine what overpayment was caused by that failure, making any findings of fact necessary for that purpose and bearing in mind that those findings might be inconsistent with the findings underlying the entitlement decision.

63.
In the present case, there are two facts which, having regard to what is set out above as to the basis of entitlement to income support, fall to be considered as material facts.  The first is the fact that the nephew had gone into the care of the local authority.  As I have said, the claimant’s case was that she promptly informed all four relevant authorities of that fact, and the tribunal accepted that as respects three of the authorities.  The second fact is the fact that the claimant had ceased to receive child benefit.  The occurrence of those events was separated by some three months and the claimant has never suggested that she specifically disclosed that she was no longer receiving child benefit.  

64.
The question whether there was actual non-disclosure therefore relates only to the first fact.  Unfortunately, the tribunal appears to have dealt with the matter as if there was one composite fact covering both the local authority care and the child benefit aspects, or alternatively as if the facts are interchangeable, as can be seen from the extracts from the statement of reasons set out in paragraphs 47 and 48 above.  That makes it very difficult to understand the scope of the tribunal’s finding that the claimant had failed to disclose a material fact.  I think that the tribunal was rejecting the claimant’s evidence that she had said anything to the income support office, but given the confusion I have mentioned, I take the view that the tribunal’s reasons for the rejection of that evidence are inadequate.  The tribunal therefore erred in law in that respect.

65.
In any event, I accept the submission made by the Secretary of State that the tribunal failed to consider the question whether or not there had been a breach of duty constituting failure to disclose for the purposes of section 71 as explained in R(IS) 9/06 and B. v. Secretary of State for Work and Pensions.  That consideration must of course be given in respect of each material fact which the claimant has allegedly failed to disclose.  

66.
As the Secretary of State points out, the effect of those decisions is that there is a failure to disclose for the purposes of section 71 only if:

(1)
there is a failure to provide information known to the claimant which the Secretary of State has requested the claimant either specifically or by way of general instructions to provide; or

(2)
there is a failure to provide information about a change of circumstances which the claimant might reasonably be expected to know might affect entitlement to or payment of benefit.

In the first of those cases, the Secretary of State has to show the means by which it is said the request for information was made to the claimant and what information was actually required to be provided, but once that hurdle has been surmounted and it is shown that the fact itself was known to the claimant, it is irrelevant whether or not the claimant understood that the fact was material or even understood the instruction to report it.  In the second of those cases, the Secretary does not have to show that the information was requested, but does have to show, in effect, that the claimant might reasonably be expected to appreciate its materiality.

67.
The tribunal’s statement of reasons does not suggest that the distinction between the two duties was considered at all.  It may be, however, since the papers contain nothing to show what requests for information or instructions for disclosure were made to the claimant, that the tribunal relied solely on the second duty.  If so, in my view it was an error of law not to make that clear.  Assuming that it is the second duty which is in issue, then as respects the first material fact identified above there is, for the reasons I have given, no satisfactory finding on whether or not there was actual non-disclosure, although given the claimant’s evidence it would be difficult for her to assert that she might not reasonably be expected to know it might affect her right to benefit.  As respects the second material fact, if the claimant persuades another tribunal that she did indeed tell the income support office as well as the other relevant offices that the nephew had been taken into care, there is, in my view, scope for argument that she might not reasonably be expected to know that the subsequent cessation of payment of child benefit might of itself affect her right to benefit.  On the evidence given, it is possible that the claimant reasonably believed that the only material fact in her circumstances was that the nephew had gone into care.  Inevitably, in the light of the way the tribunal dealt with the question what was a material fact, that issue was not considered, so there was a further error of law.

68.
For the sake of completeness, I should say that I also accept the Secretary of State’s submission that if the claimant did make actual disclosure of the material fact that the nephew had gone into care, she was not under a duty to repeat that disclosure because she nevertheless continued to receive payment of benefit.  That is all the more the case where there is some evidence that the claimant was told that there were circumstances in which she might be entitled to continue to receive benefit.

69.
There remains the question what overpayment was caused by any failure to disclose for the purposes of section 71.  If the claimant failed to disclose that the nephew had gone into residential care, she would still have been entitled, until 9th January 2005, to be treated as responsible for him for the purposes of regulation 15(1) and so would have been entitled to rely on regulation 16(1) unless either regulation 16(5)(c) applied and she could not rely on regulation 16(6) or regulation 16(5)(b) applied or the claimant could otherwise show that the nephew was a member of her household.  After 9th January 2005, the claimant would have been entitled to rely on regulation 15(2) and thus on regulation 16(1) unless, again, either regulation 16(5)(c) applied and she could not rely on regulation 16(6) or regulation 16(5)(b) applied or the nephew’s membership of her household.  For the reasons given earlier in this decision, the facts governing the applicability of regulation 16 are unclear and will need to be determined if there is found to have been a failure to disclose on this basis.

70.
If the claimant failed to disclose that she was no longer receiving child benefit, the position would be as set out in the previous paragraph from and after 10th January 2005.  Clearly she could not have disclosed that she was not receiving child benefit until that date and so such non-disclosure cannot have caused any overpayment.

71.
Finally, as I understand the overpayment calculations, the amount said to have been overpaid includes the carer’s premium throughout the period.  I do not see how any failure to disclose that the nephew had gone into local authority care or that the claimant was no longer receiving child benefit can have caused any overpayment of carer’s premium.  As I have explained, entitlement to carer’s premium was dependent upon entitlement to carer’s allowance, as to which the claimant can be seen to have made disclosure not only of the nephew’s going into care but also of her doubt as to the number of hours for which she was caring for him.  This error is in addition to the omission of the claimant’s carer’s allowance for 26th November to 2nd December 2004 noted by Mr. Commissioner Mesher when giving permission to appeal.
 

72.
The errors I have mentioned clearly make it appropriate to set the tribunal’s decision aside in exercise of my powers under section 12 of the Tribunals, Courts and Enforcement Act 2007.  Given the range of factual issues outstanding, it is preferable that the matter should be remitted to be heard by a new tribunal rather than that I should attempt to make my own decision.

Directions

73.
I direct, in exercise of my powers under section 12, that the panel from which the new tribunal is chosen should not include the previous tribunal.

74.
I further direct that in making its decision the tribunal should deal with the matters identified in paragraph 62 above so far as necessary.  In so far as the tribunal concludes that there has been non-disclosure of a material fact, the tribunal should then deal with the question whether there has been a breach of a duty to disclose which makes the non-disclosure a failure to disclose for the purposes of section 71.  In order to deal with that question, the tribunal should require the Secretary of State:

(1)
to identify any requests for information relied upon in relation to the first disclosure duty;

(2)
to produce evidence of what record would be expected to exist if the claimant had telephoned the income support office in October 2004 as she claims and of any evidence of communications from the claimant which in fact exists.

75.
In so far as the tribunal concludes that there has been a failure to disclose a material fact, the tribunal should then deal with the question what, if any, overpayment may have resulted, bearing in mind what is said above.  For that purpose the tribunal should make all findings of fact necessary to determine the applicability of regulations 15 and 16 and whether or not and if so, when, the nephew was a member of the claimant’s household.

76.
It seems unfortunate that a claimant who clearly did make substantial efforts to notify the relevant authorities of a relevant change of circumstances and who faced such a complicated set of interlocking benefits regulations should be faced with a claim for a substantial overpayment long after the event and long after the time for appealing against the entitlement decision on which the overpayment claim is based had passed.  It is all the more unfortunate when the case has to be considered without the entitlement decision itself and when there is some evidence to suggest that a basis for continuing entitlement may not have been fully considered.  The Secretary of State may therefore wish to reconsider the entitlement decision.  In the light of what I have said about recoverability, he may also wish to reconsider the overpayment decision.  I cannot, however, require the Secretary of State to do so.

77.
Assuming that the hearing of the appeal proceeds, the claimant would be well advised to produce to the tribunal as much material as she can showing the exact basis on which the nephew went into care (and in particular whether or not he became a looked after child, and if so when) and showing the extent of the continuing contact she had with him after he was in care.  If he did become a looked after child but spent any time living with the claimant, she should produce such evidence of that as she can.  The claimant would also be well advised to continue to act through a representative.

(Signed on the original)



E. Ovey

Deputy Judge of the Upper Tribunal

4th February 2009 
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