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(Paragraphs 1 to 30 and 226 to 267 only are reproduced.)

The four claimants were tenants of Golden Lane Housing Limited (GLH), who provided accommodation for people with learning disabilities throughout the country. They were in receipt of housing benefit. Following the introduction of the Supporting People programme in 2003, the local authority restricted the eligible rent to the local reference rent, determined by a rent officer, applying the version of regulation 11 of the Housing Benefit (General) Regulations 1987 in force since 2 January 1996. The claimants argued on appeal that their accommodation was exempt by virtue of the saving provision in regulation 10 of the Housing Benefit (General) Amendment Regulations 1995. Regulation 10(6), as amended in 1999, defines exempt accommodation as including accommodation provided by certain bodies where the landlord or a person acting on its behalf also provides the claimant with care, support or supervision. (Equivalent provisions, referred to in paragraph 4 of the decision, are now contained in the consolidating legislation which took effect from 6 March 2006.) Since April 2003 care, support and supervision had been provided by third parties commissioned directly by the local authority. The Commissioner had by interim decisions previously set aside the appeal tribunals’ decisions, and reheard the evidence for the purpose of making decisions in substitution for those made by the appeal tribunals.

Held, dismissing the appeals, that:

1. the making available of certain types of support is capable of amounting to the provision of support to a tenant during a particular period, even if that tenant has no need of it during that period, but in determining whether a service or facility amounts to the provision of support to any particular tenant to a more than minimal extent, one must have regard to the degree of likelihood that the particular tenant will ever need to take advantage of it (paragraphs 21 to 24);

2. further, the service or facility which is made available must be one which can and may realistically be called upon at any time. On the facts of these cases GLH did not provide support by being ready and willing (i) to intervene in the event of something going badly wrong with the support being provided by the main support provider (paragraph 230) or (ii) to assist the tenant with finding new accommodation should he decide to move (paragraph 261);

3. the provision of “support” involves the landlord doing something more than or different from the exercise of its ordinary property management functions (paragraph 25);

4. the words “provides … support” imply a degree of continuity in the available support. They therefore do not include assistance given by the landlord in connection with the tenant’s move to the property (paragraphs 26 and 261);

5. the word “support” connotes the giving of advice and assistance to the claimant in coping with the practicalities of everyday life, and does not extend to scrutinising the arrangements for the provision by some other body of care, support and supervision, with a view to remedying defects or to recommending improvements (paragraph 232);

6.
in relation to the each of the categories of support said by GLH to have been provided, either GLH did not at the material times provide support, or did not do so to more than a minimal extent, and the aggregate of the support provided was not more than minimal (paragraphs 265 to 267).

DECISIONS OF THE SOCIAL SECURITY COMMISSIONER

A.
Introduction

1.
In each of the appeals before me the issue is whether the accommodation let by the landlord, Golden Lane Housing Ltd (GLH), to the claimant tenant was at the material time “exempt accommodation” – ie accommodation: 

“provided by a non-metropolitan county council … a housing association, a registered charity or voluntary organisation where that body or a person acting on its behalf also provides the claimant with care, support or supervision.”

2.
GLH is a registered charity which provides accommodation for people with learning disabilities throughout the country. It is not contended by GLH that it provides “care” or “supervision”. The issue in each of the appeals is whether GLH at the material time provided “support” to the claimant tenant. In each case there is another entity which is commissioned by the local authority to and does provide to the tenant care, support and supervision, in order to enable the tenant to live as independently as reasonably possible in the accommodation provided by GLH. It is nevertheless contended by GLH that it also “provides … support” and therefore that the accommodation which it lets to the claimants is “exempt accommodation.” 

3.
The significance of the issue is in broad terms that substantially more housing benefit is likely to be payable by the local authority in respect of each claimant’s tenancy if the accommodation is “exempt accommodation”. That is because as from 1996 a new version of regulation 11 of the Housing Benefit (General) Regulations 1987 (SI 1987/1971) was enacted, under which the rent eligible for housing benefit is in effect limited to that determined by a rent officer in accordance with specified criteria. However, a saving provision was enacted (in regulation 10 of the Housing Benefit (General) Amendment Regulations 1995 (SI 1995/1644). This provided that the old form of regulation 11 should continue to apply in certain cases, one of which (as subsequently amended) was that of a person “who is liable to make payments in respect of a dwelling occupied by him as his home, which is exempt accommodation.” “Exempt accommodation” was defined in regulation 10(6) of the 1995 Regulations (again as subsequently amended) as including accommodation within the definition set out in paragraph 1 above. 

4.
Under the consolidation of the housing benefit legislation which took effect from 6 March 2006, regulation 11 of the 1987 Regulations has become regulation 13 of the Housing Benefit Regulations 2006 (SI 2006/213). Provision for the continued application of “old” regulation 11 is now in effect contained in the Housing Benefit and Council Tax Benefit (Consequential Provisions) Regulations 2006 (SI 2006/217). The definition of “exempt accommodation”, in the terms set out above, is now in paragraph 4(10) of Schedule 3 to those Regulations. 

5.
In cases where the old form of regulation 11 applies the effect, broadly, is that the council cannot restrict, by reference to a rent officer’s determination, the amount of rent eligible for housing benefit unless there is suitable alternative accommodation available to the claimant and it is reasonable to expect the claimant to move to it. 

6.
There are four claimants; two of them are tenants of a property in Oxford (the Oxford Property), for which Oxford City Council is the local authority responsible for paying housing benefit. Those two claimants are in an identical position, so far as the issue in these appeals is concerned. The third claimant is a tenant of a property in Sheffield (the Sheffield Property), for which Sheffield City Council is the responsible authority, and the fourth claimant is a tenant of a property in Hounslow (the Hounslow Property), for which the London Borough of Hounslow is the responsible authority. There are therefore in effect three cases before me. In the Sheffield and Hounslow cases those local authorities are also the authorities with statutory duties for providing for the care and support of persons with learning disabilities. In the Oxford case, however, it is the Oxfordshire County Council (not Oxford City Council) which has those responsibilities. 

7.
My decisions in these appeals may be of relevance to many of GLH’s other tenants around the country, and indeed to tenants of other landlords. The sums involved are potentially substantial. In the Oxford and Sheffield cases, for example, the difference between the contractual rent and the amount of the rent officer’s determination is about £130 a week per tenant and in the Hounslow case the difference is about £100 a week.

8.
In each of the cases the responsible authority decided that the amount of the claimant’s rent eligible for housing benefit was limited to the amount of a rent officer’s determination, on the ground that the claimant’s accommodation was not “exempt accommodation” because GLH did not provide support to the claimant. In each of the three cases I have, by separate interim decisions made some time ago, set aside the decision of the local appeal tribunal, which decided an appeal from the relevant decision of the housing benefit authority. However, rather than remitting the cases to fresh appeal tribunals for redetermination, I directed that there should be a hearing before me with a view to my making the necessary findings of fact and substituting my own decisions, in exercise of the power in paragraph 8(5)(b) of Schedule 7 to the Child Support, Pensions and Social Security Act 2000. I directed that the three cases should be heard at the same time, and that the evidence in each case should be treated as also being evidence in the other two cases.

9.
That hearing took place on 8 and 9 May 2008. The claimants in each of the three cases were represented at the hearing by Mr Richard Drabble QC, instructed by Mr Simon Ennals, a solicitor practising in Sheffield in the field of welfare and community care law under the name “Essential Rights Legal Practice”. Oxford City Council was represented by Mr Ranjit Bhose, of counsel, Sheffield City Council by Miss Rachel Perez, of counsel, and the London Borough of Hounslow by Miss Kate Tonge, their appeals and training officer.

10.
GLH clearly has a direct financial interest in the claimants succeeding in these appeals, and has supplied the claimants’ legal representation. 

11.
At the hearing oral evidence was given by four GLH employees. As there was clearly going to be insufficient time for oral submissions to be completed within the allotted two days, I directed that all parties make their final submissions in writing. Those submissions were complete by 9 June 2008. I refer in this decision to page numbers in the Oxford (Mr W), Sheffield and Hounslow bundles respectively as [O], [S] and [H]. I refer in this decision to page numbers in the transcript of evidence as [T]. All the GLH witness statements are to be found in the Hounslow Bundle. 

B.
Housing-related support: the statutory context

12.
It is not contended by GLH that it has any statutory obligation to provide support to its tenants. Such statutory obligations as exist are those of the relevant local authority. First, there are direct statutory duties imposed on local authorities. I have been referred, for example, to the duty on a local authority under section 2(1) of the Chronically Sick and Disabled Persons Act 1970 to make arrangements, where necessary, for the provision of practical assistance in his home to a person falling within section 29(1) of the National Assistance Act 1948, which includes persons aged 18 and over “who are substantially and permanently handicapped by illness, injury or congenital deformity.” 

13.
Secondly, the relevant local authorities have statutory powers and duties as a result of the receipt from central government of Supporting People grants. The way in which housing-related support has been and is now financed is of some relevance in attempting to understand (in particular) the contractual documentation. From 1997 until April 2003 service charges attributable to the costs of providing housing-related support to tenants of “supported accommodation” (but not other accommodation) were eligible for housing benefit under a transitional scheme (known as “transitional housing benefit”). The type of service charges which so qualified were set out in Schedule 1B to the Housing Benefit (General) Regulations 1987 (headed “service charges for claimants in supported accommodation”). They included, for example, charges in respect of time spent in the provision of general counselling or other support which assists the claimant with maintaining the security of the dwelling he occupies as his home, or with compliance with those terms in his tenancy agreement concerned with matters such as nuisance and rental liability. 

14.
The transitional housing benefit scheme expired in April 2003. From that date charges made by a landlord in respect of counselling and support provided by it or on its behalf were no longer eligible for housing benefit, even in “supported accommodation.” Thus, paragraph 1(f) of Schedule 1 to the Housing Benefit Regulations 2006 lists among “ineligible service charges” “charges in respect of general counselling or of any other support services, whoever provides those services.” 

15.
This implemented the policy whereby funds for support costs are paid directly by the relevant authorities to the support provider under the Supporting People programme, rather than being channelled (by way of housing benefit) through the landlord who (if not providing the support itself) then subcontracted with the support provider. As it was put in paragraph 1 of the Secretary of State’s response to the Social Security Advisory Committee’s Report on the Housing Benefit (General) Amendment Regulations 2003 (SI 2003/363) (Cm 5773): “From April 2003, the costs of support services will be funded by the Government’s Supporting People programme.” This policy had been foreshadowed in the 2001 White Paper “Valuing People”, which sought to promote the maximum degree of independence for people with learning disabilities. It was considered desirable to separate the provision of housing from the provision of care and support, partly in order to enable a person with learning disability to change care and support provider while remaining in the same accommodation. 

16.
The Supporting People legislation provides for the making by central government to Supporting People administering authorities (ie the relevant local authority) of grants to be used by those authorities in connection with the provision of housing-related support services. By section 93(1) of the Local Government Act 2000 the Secretary of State may pay grants to local authorities in England towards expenditure by them “(a) in providing, or contributing to the provision of, such welfare services as may be determined by the Secretary of State, or (b) in connection with such welfare services.” Grants are payable on such terms and conditions as the Secretary of State may determine (subsection (5)), with the local authorities concerned having also to have regard to any guidance issued (subsection (8)), and comply with any directions made (subsection (9)). Annually, and in pursuance of the section 93 powers, Directions and Programme Grant Conditions are issued. In respect of the year 1 April 2005 to 31 March 2006 the maximum Supporting People grant payable to Oxfordshire County Council, for example, was £19,721,101. 

C.
The meaning of “provides the claimant with … support”

17.
In R(H) 2/07, decided in June 2006, I held that support was not provided by the support provider “on behalf of” the landlord (within the meaning of the definition of “exempt accommodation”) where the landlord was under no contractual or statutory obligation to provide the support and the support provider had been commissioned by the local authority, not the landlord, to provide the support. That decision was of significance in that there appeared to be a view in general circulation that if the landlord and the support provider were working to achieve a common aim (namely the success of the supported housing scheme), the support could be said to be provided “on behalf of” the landlord because it was in the interest of the landlord that the support be provided. Indeed, that argument was put forward, prior to the decision in R(H) 2/07, by GLH’s solicitors in the Sheffield case. 

18.
In R(H) 6/07, decided in March 2007, I held that the definition of “exempt accommodation” did not require either that the landlord should be under a contractual or statutory duty to provide the support, or that it be the main support provider. I held that it is sufficient that the landlord provides support to more than a de minimis (or minimal) extent. The local authorities have in the present case accepted those propositions for the purposes of argument before me, but reserve the right to challenge them should this case go further. 

19.
In paragraph 16 of my interim decision in the Hounslow case (now reported as R(H) 6/08) I left open the question whether it is permissible to take into account support which is made available by the landlord to tenants generally, but not taken advantage of by the particular tenant whose accommodation is being considered. I said that it seemed to me clear that in the case of “care” and “supervision” they must actually be provided by the landlord; it is not enough that they are available should the tenant wish to call for them. However, I said that in the case of “support” the making available of certain types of service might itself amount to the provision of “support”. It is submitted by Mr Drabble, on behalf of the claimants, that the latter view is correct. He submits that “support”, unlike “care” and “supervision”, does not require a constant relationship between tenant and landlord. He submits that support will be provided if the landlord arranges its affairs in a way which means that it will be able to intervene when required from time to time. He submits that the tenant is, as a matter of the ordinary use of language, supported by the landlord if the landlord has in place a meaningful ability to intervene as and when necessary. 

20.
On behalf of the local authorities it is submitted, on the other hand, that the definition is concerned with the actual provision of support, and not its mere availability. In particular, it is submitted by Mr Bhose on behalf of Oxford City Council that regulation 10(5) presupposes a need for care, support or supervision, and that it also clearly intends that this need be met by the provision of the relevant service. If the service is not in fact called upon by a tenant, it is reasonable to assume that he does not in fact need it. It is submitted that GLH’s contention requires one to read regulation 10 as if it said “provides support if needed”, and that that is impermissible. 

21.
In my judgment the making available of certain types of support is capable of amounting to the provision of support within the ordinary meaning of the words “provides … support” in the definition. For example, if the landlord makes available a properly staffed telephone service whereby tenants can seek advice which, if given, amounts to “support”, I think that the making available of the service would amount to the provision of support during any particular period, whether or not the tenant in fact makes use of it during that period. (That is of course subject to the proviso that there must be a real prospect that the tenant will find the service of use from time to time.) 

22.
However, I do not think that it is sensible to attempt to answer the question (ie the question whether the making available of support amounts to the provision of support) in the abstract. In my view it can only sensibly be answered with reference to the precise nature of the support which is made available, and with reference to the manner in which it is made available. It is therefore necessary to make findings on those matters first. 

23.
I do, however, accept the submission of Mr Bhose that the definition is in any event only satisfied, in relation to any particular tenant, if it is established that the support is available to that tenant, in the area where he lives. I do not think that Mr Drabble would dispute that. I do not think that that point is of much importance in this case, as GLH’s evidence is to the effect that what it makes available is fairly uniform throughout its schemes. 

24.
I also accept the submission of Mr Bhose, which is in my judgment of more practical importance, that in determining whether a service or facility made available by the landlord amounts to the provision of support to any particular tenant to a more than minimal extent, one must have regard to the degree of likelihood that the particular tenant will ever need to take advantage of it. In determining that one must of course have regard to the extent to which support is available from elsewhere. 

25.
It is implicit in the approaches adopted by all parties that the word “support” involves the landlord doing something more than or different from the exercise of its ordinary property management functions. That must in my judgment be right. A landlord does not in my judgment “provide … support” to a tenant, in the context of the definition of “exempt accommodation”, by doing what any prudent landlord would do in the management of its property. To take an obvious example, a landlord does not provide support by complying with its repairing obligations, however beneficial to the tenant that may be. However, it becomes apparent when one examines some of the activities of GLH which are said on its behalf to amount to support that there is in some cases room for debate whether they go beyond what the ordinary landlord would do in managing the property. In such cases it is in my judgment relevant, in determining whether support is provided to a more than minimal extent, to have regard to the extent to which the alleged support is allied to ordinary property management. 

26.
A further important limitation is that in my judgment the words “provides … support” imply a degree of continuity in the available support. They therefore do not in my judgment include any activities of the landlord which were involved in setting up the scheme. They therefore do not in my judgment include, in particular, advice and consultation in relation to the acquisition of the building and the tenant’s move to it, or the making of adaptations to the building which are carried out before or within a short time after the commencement of the tenancy, or the provision (at or about the time of the tenant moving in) of “accessible” materials such as those referred to in paragraph 7.3 of Mr Parkinson’s witness statement [H 365].

27.
By paragraph 6(9)(b) of Schedule 7 to the Child Support, Pensions and Social Security Act 2000 an appeal tribunal is not permitted to take into account any circumstances not obtaining at the time when the decision appealed against was made. The periods in respect of which it has to be decided, in these appeals, whether the respective claimants’ accommodation was “exempt accommodation” are therefore the periods from the date of the claim for housing benefit down to the date of the local authority’s decision. (In the Sheffield case the claim for housing benefit was made at or about the time of the commencement of the tenancy. In the Hounslow case the tenancy had been on foot for some four months by the date of the application for increased housing benefit. In the Oxford cases the tenancies had already been on foot for some years at the date of the renewed applications for housing benefit.) The relevant periods are as follows:

9/11 May 2005 to 5 September 2005 in the Oxford case

5 August 2004 to 18 October 2004 in the Sheffield case

About 17 February 2006 to 4 May 2006 in the Hounslow case

Evidence as to support actually provided or made available after the date of the decisions under appeal (ie the later of the two dates set out above in each case) is therefore relevant only if it provides evidence of what support was provided or made available down to that date. 

28.
Where (as in the Oxford case) the tenancy has been on foot for some years before the material time as at which the question whether the accommodation was “exempt” has to be considered, it will be possible to look at what support GLH had provided to that tenant prior to that period in order to help determine what support (if any) the landlord provided at the material time. Where, however, (as in the Sheffield and Hounslow cases) the question is being considered as at a time shortly after the commencement of the tenancy, there will be no (or virtually) no relevant past history to look at and the question in effect becomes (in relation to support which is not actually provided on a daily or weekly basis) what support it was at the relevant time contemplated that the landlord would provide. 

29.
Mr Drabble has not relied on the tenancy agreements as obliging GLH to provide support, or on the agreements between it and the support provider in each case as having the effect that support is provided by the support provider on behalf of GLH. Mr Drabble’s submissions have concentrated entirely on the support which it is contended GLH in practice actually provides. Those appearing for the local authorities have also placed very little reliance on the contractual documentation. I have nevertheless thought it right, when dealing with the facts of the three cases, to summarise the basic provisions of the contractual documentation. 

D.
The categories of support said to be provided by GLH

30.
In its letters of appeal against the local authorities’ decisions, GLH has summarised the categories of support which it provides as including the following. Mr Drabble’s final submissions were based on these categories:

(1)
Liaison and contact with the Support Provider and Social Services/Support Commissioner and other professionals to ensure the support and housing remains appropriate to the needs of the tenant. 

(2)
Assistance for tenants in arranging for tradesmen to do work that is the tenant’s responsibility under the tenancy agreement.

(3)
Arranging adaptations to cope with disability.

(4)
Dealing with neighbour and tenant disputes.

(5)
Assistance and advice claiming housing-related welfare benefits.

(6)
Assistance with minor maintenance items which are the tenant’s responsibility.

(7)
Liaison with relatives, next of kin and wider support network.

(8)
Resettlement activities; generally helping the tenant decide what sort of move-on accommodation they may need if their accommodation no longer meets their needs. 

… 

L.
Conclusions as regards the categories of support said by GLH to have been provided

226.
In his written submissions on behalf of the claimants Mr Drabble itemised the support said to have been provided by GLH by reference to the categories of support set out in the claimants’ appeal letters (see paragraph 30 above). I shall adopt the same format.

(1)
Liaising with the support provider and the social services/support commissioners and other professionals to ensure that support and housing remains appropriate to the needs of the tenant. 

227.
It is part of the claimants’ case that GLH regularly (ie at least once a year) visits its schemes, partly for the purpose of checking that the support and housing remains appropriate to the needs of the tenants. However, I have found that in relation to these three schemes GLH did not visit the properties with a view to monitoring the adequacy of the support until January 2007. I have found that previous visits had been concerned solely with repair and maintenance issues. I have found that even at the visits in January 2007 the adequacy of the support regime was considered only cursorily. I further find, on the basis of the evidence in these three cases, that it did not become GLH’s practice to visit properties with a view to considering the continued adequacy of the support and the accommodation until about January 2007. I have noted, in my consideration of the Oxford and Sheffield cases, the “Supported Living My Home” booklet, which would appear to have been in existence since at least December 2005. However, only one example of such a document actually having been completed has been produced, namely that completed in relation to the Sheffield case on 28 February 2007. I do not regard the existence of the booklet as evidencing that it was GLH’s practice, before that date, to carry out a detailed review of the support arrangements. 

228.
I further find, on the basis of the detailed evidence in the three cases before me, that at some time after January 2007 the decision was taken by GLH to change the name of the formal visits to “quality service review”, and to purport to conduct a much more thorough review of the adequacy of the support arrangements and of the accommodation. I do not accept the evidence of Mr Parkinson that there was no change in the nature of the reviews carried out. In particular, I do not accept that it was from the outset GLH’s practice, in relation to these schemes, routinely to review the adequacy of the support and accommodation in the sort of detail evidenced by the review reports dated 8 August 2007 (relating to Oxford), 22 November 2007 (Sheffield) and 10 December 2007 (Hounslow). In my judgment Mr Parkinson’s evidence (see paragraph 6.1 of his witness statement, set out in Section F above) was materially misleading in this respect. The change, at some time after January 2007, in the nature and intensity of the reviews carried out cannot in my judgment be explained as simply an improvement by GLH in its record keeping. If in 2005/06 it had been GLH’s practice to purport to monitor the adequacy of the support and the accommodation in the sort of detail now recorded in (for example), the record of the visit on 8 August 2007 in the Oxford case, a record of the results of such monitoring would surely have been made and kept. There would surely have been no point in conducting such a review if no record were kept. Indeed, it may be that, in relation to these schemes, GLH has deliberately extended the scope of its formal reviews in order to attempt to improve its position in relation to housing benefit. I make no finding one way or the other about that, because I do not think that I need to. 

229.
I therefore find that, as at the dates which are material in these three cases, GLH did not purport to provide, at any rate in relation to these three schemes, a service of regularly monitoring the continued adequacy of the support and accommodation. 

230.
It would no doubt be argued by GLH that, even if my above findings are taken as given, the examples of support in the Appendix to Mr Parkinson’s witness statement, and in the “Additional Examples” document, show that if GLH did become aware (eg from relatives, or at a tenant participation forum, or at a visit) that something was or might be going badly wrong with the care and support provided by the support provider, it would intervene and attempt to get the position rectified. I accept, on the basis of (in particular) the Basingstoke example (paragraph 225 above), that there are circumstances in which GLH intervenes if it becomes aware of what appears to be a serious failing in the care and support regime. However, I do not think that the willingness and ability so to intervene in what must be exceptional cases falls within the words “provides … support” in the definition of “exempt accommodation”. I have said above (paragraph 21) that in my view those words are in some circumstances capable of covering a service (eg a telephone advice service) that is made available to a claimant (or a support provider), even if no advantage is taken of it in the period under consideration. However, in my judgment the words “provides support” at least require that the available service is one which can and realistically may well be called upon at any time. I do not think that they cover the case where intervention will only be required in the fairly unlikely event of the support which is intended to be provided by some other body being or becoming inadequate. If (contrary to my view) they do cover that situation, then in my view that element of the support provided by GLH was, in the case of the present schemes, where there has been no real criticism of the support providers or the local authorities, of minimal benefit. Mr Parkinson accepted in evidence that the local authority involved in the Basingstoke example was not as good as it could be. 

231.
I further accept that there may be cases (such as that in Additional Example nos 0848 and 0292) where GLH develops a particularly close relationship with the tenant or their relatives, and where those persons for some reason look to GLH for everyday support which one would expect to be provided by a support provider. However, again, the possibility of GLH providing that sort of support does not seem to me to be of more than minimal benefit to tenants (such as those in the present cases) who and whose families do not look to GLH for support in that way. 

232.
I am conscious that my finding that in none of these three cases did GLH at the material times monitor in detail the continued adequacy of the accommodation and support may be unsatisfactory to all parties in the sense that my decision would not answer the question whether GLH, having (as I have found) changed its practice, is now providing support in these cases. Even if I had found that at the material dates it was GLH’s practice, in relation to these schemes, regularly to monitor the continued adequacy of the support and the accommodation in the sort of detail evident in the report of 8 August 2007 in the Oxford case, with a view to attempting to secure improvements if necessary, I would have held that that does not fall within the words “provides the claimant with care, support or supervision.” In my judgment the word “support” connotes the giving of advice and assistance to the claimant in coping with the practicalities of everyday life. I do not think that it extends to scrutinising the arrangements for the provision by some other body of care, support and supervision, with a view to remedying defects perceived by GHL, or to recommending improvements. Taking again the example of the report of 8 August 2007 in the Oxford case, the author of that document stated that the purpose of the review was “to look at the property and Mr G and [Mr W’s] lives and see how much [the Oxford Property] is fitting the bill in enabling them to fully experience Supported Living”. I do not think that there is a sufficient element, in that activity, of assisting Mr W and Mr G to cope with the practicalities of every day life to amount to “support”, as that word is used in the definition of “exempt accommodation”. 

233.
If, contrary to my view, the monitoring of the continued adequacy of the accommodation and of the support to be provided by others does amount to the provision of “support”, in my judgment it is of minimal benefit to the claimants in the present cases, for the following reasons. First, the power and duty to monitor the continued adequacy of the support and of the accommodation lies in the local authority, as the commissioning body. Secondly, there has been no reason to suspect that the local authorities in these cases have not been exercising their powers perfectly competently. Thirdly, there has been no criticism of the care providers in these cases (other than that raised very recently in the Oxford case). In my judgment any such monitoring of the continued adequacy of the accommodation and support would at the material times have been (and is now) in effect an unnecessary duplication of what others are in any event bound to do. It is in my judgment further of significance that GLH staff do not in general have qualifications and training which equip them to assess the needs of people with learning disabilities living in supported accommodation. That is accepted by GLH in the documentation relating to insurance which was handed to me towards the conclusion of the hearing on 9 May. It includes a very detailed assessment of the risks arising from GLH’s then operations. In a section dealing with action to be taken by GLH within three months of implementation of the recommendations in the report it is stated, under the heading “commissioning and monitoring”, that GLH should “make reasonable enquiries expected of a concerned landlord and not an expert in care provision or assessment”. 

234.
In reaching the above conclusions I do not overlook a number of points emphasised by Mr Parkinson in his evidence and relied upon by Mr Drabble in his written submissions. First, that the precise needs of a tenant in supported accommodation may only really become apparent after he has moved to that accommodation, and that those needs may in any event change over a period of time. Secondly, that there may be a change of care provider – Mr Parkinson’s evidence is that it has recently become more common for commissioning authorities to re-tender the care package in order to ensure best value, and that if there is a change in care provider GLH provides an important role in ensuring continuity. Thirdly, it is said that it is a mistake to assume that all the needs of a tenant have been logically and fully assessed by the local authority, with a resulting care package tailored to meet all needs. There appear to have been no care plans in the Oxford case. 

235.
However, I do not think that those factors would have led me to conclude (even if I had accepted that it was GLH’s practice, at the dates relevant to these appeals, regularly to monitor the continued suitability of the support and accommodation) that the willingness and ability of GLH to intervene in the event of there being room for improvement in the support arrangements is of more than minimal value in these three cases, where there has been no criticism of either the local authority or the support providers, and no suggestion that the tenants’ needs may change or that there will be a change of support provider. 

236.
Mr Drabble asked Mr Parkinson to explain, in the light of the fact that it is the local authorities’ job to reassess changes in the care and support needed by a tenant, what GLH “brings to the party” in this respect. Mr Parkinson replied [T 11] that “the duty to reassess the need does sit with social services and what we are bringing is our knowledge of the tenant. We’ve seen the tenant both within their environment, their home, and we’ve actually seen them interacting with other people, other tenants, other organisations through the tenant networks. So actually we manage to build up a picture of our view of that tenant’s needs.” However, it seems to me that in most cases GLH will see relatively little of a tenant once a tenancy is granted. Most tenants do not attend participation forums. A GLH employee conducting a monitoring visit will (at any rate if the tenant is as disabled as the claimants in the Oxford and Sheffield cases) have to obtain most of the information from the support provider, or possibly from parents or other relatives. That was, indeed, apparent from Mr McGoogan’s answers to Mr Bhose as to how a review would be conducted [T 69]. The GLH personnel will not in fact see how the tenant lives from day to day. The support provider will have a far better knowledge of that than GLH does, and a social worker visiting on behalf of a local authority should surely have at least as good a knowledge. 

237.
Towards the conclusion of the hearing on 9 May 2008 I was handed a copy of GLH’s indemnity insurance policy, together with a very lengthy risk analysis carried out by the GLH senior management team. The risk analysis was sent by GLH to its brokers on 11 January 2007. The insurance policy is dated 9 May 2007 and has effect from 30 April 2007. The risk analysis sets out what activities GLH carries out and intends, under an implementation plan, to carry out. The significance of all this was said to be that GLH is insured against liability for loss arising in the course of providing support (and not simply in the course of providing housing). However I do not consider that to be of any assistance in relation to the issues before me, because I am concerned with the position at significantly earlier dates, and because there is detailed evidence before me as to what GLH has actually done and made available in relation to these schemes. The fact that GLH has chosen to insure itself against particular risks does not really assist. 

(2)
Encouraging the tenants to attend participation meetings

238.
The availability of such meetings is clearly of no more than minimal benefit in relation to the Oxford case (where Mr W and Mr G have never attended such a meeting) and the Sheffield case (where Peter attended only once). It is true that the existence of the meetings is a facility which is available to those tenants, but that fact in practice provides no benefit to them. In the Hounslow case Jade has attended, and may well continue to do so. Mr Parkinson’s evidence [H 367] is that “organising tenant forums is a general landlord function, however the expertise needed to organise these meetings for tenants with learning difficulties sets GLH apart from other landlords”. I would accept that the work involved in planning and holding such meetings may well go somewhat beyond what a landlord would normally provide in the exercise of its housing management functions. However, I do not think that the possibility of attending such meetings can provide “support” to more than a minimal extent, even in the Hounslow case. 

239.
Mr Drabble makes the point in his closing submission, as Mr Parkinson did in his evidence in chief [T 14 onwards], that a tenant’s attendance (or non-attendance) at such meetings may provide the opportunity for problems to be identified. This is clearly not so in the Oxford and Sheffield cases, where the tenants’ non-attendance is of no significance as regards their support needs. I do not think that this factor can render the holding of the meetings (or encouraging the tenants to attend) to amount to more than minimal support. The mere fact of Jade not having attended at the recent meeting, although it may have resulted in the tenant participation officer visiting her, does not appear to have been indicative of any failure in the support regime. 

(3)
Giving advice on dealing with police and the courts

240
There has been no situation where such support has been necessary in relation to these schemes. In Additional Example 0191 (page 19 of the Additional Examples), about which Mr Dugher had personal knowledge and gave oral evidence, GLH liaised with the police and the care provider in relation to a fence which had been set on fire. However, it was clearly in GLH’s interest, as landlord, that the fence should not be repeatedly burnt. I would not regard that example, which is only very briefly described in the Additional Examples document, as extending much, if at all, beyond GLH’s ordinary property management functions. Nevertheless, I would accept that GLH may be prepared, where necessary, to give such advice to an extent going beyond that which an ordinary landlord would do, and that its staff may have skills and experience which are not necessarily available to the care and support providers. But the fact that no such support has been necessary in these three schemes, in the more than ten years (in total) for which they have been on foot, in my judgment indicates that the availability of such support is not of more than minimal value. 

(4)
Assisting tenants in arranging for tradesmen to undertake work and arranging adaptations to cope with disability. 

241.
I shall also deal under this heading with “minor maintenance matters”, which is included by Mr Drabble in the last category of alleged support, but which is more conveniently dealt with here. Mr Drabble, in his final written submission, submits that a more suitable description of this head of support might be “a pro-active approach to housing adaptation and maintenance issues that goes well beyond that which would be expected of a “mere” landlord. The whole approach of GLH to property maintenance and adaptation is infused with the need to provide much more than a conventional housing service”. 

242.
In considering this item it must be borne in mind that GLH’s repair and maintenance obligations under the standard form tenancy agreement are very extensive. The tenant agrees merely to keep the interior of the premises in “good and clean condition” and to make good any damage to the premises caused by the tenant. 

243.
The following examples from the present schemes are relied upon by GLH. From the Oxford case there is the partial boarding up of the garage, possibly in 2004, to render it safe for use by Mr G for woodworking (paragraphs 95 and 97 above). It is by no means clear that this went beyond the landlord’s obligation in Clause 2(5) of the standard form lease to “take reasonable care to keep any shared accommodation … in reasonable repair and fit for use by the Tenant”. Given that GLH knew that the garage was being used for woodwork, it is arguable that they had an obligation to render it safe. Even if this went beyond GLH’s obligations as landlord, it was closely allied to those obligations. 

244.
Again from the Oxford case there are the recent discussions about opening up a window which has become fixed shut (paragraph 114 above). I have concluded that that is probably no more than a repair item for which the landlord is responsible. 

245.
From the Sheffield case there is the episode relating to water coming from the shower (paragraph 150 above), the installation of a secondary gas valve (paragraph 142 above) and the installation of water temperature control valves (paragraph 143 above). I accept that those works would appear to have gone beyond GLH’s strict obligations under the tenancy agreement. However, the installation of the secondary gas valve would appear to have been clearly in GLH’s interest, as owner of the property, in that Peter’s tendency to play with the gas cooker raised a risk of fire. 

246.
In the Hounslow case there is the assistance with the purchase of an oven (paragraph 201 above). 

247.
McGoogan gave the example, from another scheme, of GLH arranging a “post box” into which a tenant could “post” food which he was in the habit of hiding behind radiators etc (paragraph 108 above). 

248.
On the basis of these examples, and the evidence of GLH witnesses, I find that GLH does not, in relation to matters of maintenance and safety, restrict its activities to items for which it is or might be liable under the tenancy agreement. It is willing to adopt a proactive approach to suggesting modifications and improvements, and to assist with carrying those out, or with purchasing items, although that assistance would not extend as far as paying for the works or items where it is not liable to do so. I draw attention again to Ms Hand’s evidence (paragraph 201 above) that GLH would assist with adaptations or other works going beyond their liability to repair in as much as GLH would arrange for the work to be carried out, but would not fund it. This is of some benefit to the tenants, even when they have 24-hour carers, in that GLH is likely have greater expertise in property-related matters than do the support providers. I would not accept the argument (put forward on behalf of the local authorities) that where (as in the Oxford and Sheffield cases) the tenants themselves are incapable of considering such matters, the availability of such advice and support is of benefit only to the support provider. It seems to me that the provision of knowledge and expertise, and connections with contractors, which the support provider does not have is of some benefit to the tenants. 

249.
However, the fact that examples of such activity in the three cases before me are few and far between, and that they are closely allied to the landlord’s property management activities, and are matters to which the support provider ought to be able if necessary (although perhaps less easily) to attend, in my judgment render this support of little consequence. 

250.
I do not attribute any significance to the fact that GLH has given some training in disability awareness to the contractors regularly employed by them. The benefit from this to tenants and support providers, if any, is too uncertain to be taken into account. 

(5)
Dealing with neighbour and tenant disputes

251.
The only instances from these schemes under this head is that from the Oxford case in which GLH discussed with the support provider the complaint by a neighbour about noise from the garage (paragraph 95 above), and from the Sheffield case in which GLH spoke to a neighbour about a noisy barbecue (paragraph 141 above). Both those instances occurred shortly after the tenancy commenced, although I would regard them as evidence of the sort of involvement which GLH is prepared to have at any time during the schemes. Additional example 0292 (page 23 of the Additional Examples) contains, in the third paragraph, an example of GLH giving some advice direct to the tenant about children milling around outside the property. However, it seems to me that support of this nature ought to be available from the support provider, although I would accept that GLH employees may well be more used to dealing with such matters. In view of the rarity of the need for this assistance from GLH, and the availability of assistance from the support provider, I do not think that the availability of this service amounts to more than minimal benefit. 

(6)
Giving advice about housing-related benefits

252.
GLH has undoubtedly assisted in connection with housing benefit in relation to these three schemes. However, I have found in each case that (with the exception of the assistance with filling in the housing benefit claim form which was given by Sarah Hiles of GLH in the Hounslow case – paragraph 183 above) there is no sufficient evidence that the assistance went beyond helping with the issue which is being dealt with in these appeals. 

253.
I do not think that GLH can pray in aid the undoubtedly very extensive assistance which it has given to the tenants in connection with these appeals. I accept that it goes way beyond what a landlord could ordinarily be expected to provide. However, it is wholly exceptional and of a different order from the type of assistance with housing benefit which was routinely available to tenants of GLH at the time of the decisions under appeal. 

254.
In so far as GLH may have assisted with other housing benefit matters, GLH clearly has a direct interest in the tenants being awarded their due entitlement by way of housing benefit. Paragraph 16 of Sheffield City Council’s submission to the tribunal [S 1H] stated that assistance with claims for housing benefit is commonly given by social landlords. It seems to me likely that that is so. In particular, it must be the case that where points arise which are particularly within the landlord’s knowledge (eg the question arising in the present case as to whether the accommodation is “exempt accommodation”, which involves looking at what support GLH provides), the landlord will usually assist, at least to a reasonable extent. 

255.
As regards the suggestion by GLH to Oxfordshire County Council on 9 November 2007 that Mr W and Mr G might qualify for payments from the Independent Living Fund, this seems to have been a wholly exceptional situation where there had been some sort of technical error in not claiming, and where Mr McGoogan simply expressed his surprise that it was not being claimed. GLH were not in any way taking it upon themselves to advise about the tenants’ finances. The subsequent consideration and application for this payment were dealt with by others. (Paragraphs 106 and 116(14) above.) 

256.
Mr Parkinson’s witness statement [H 364] states that GLH provides support and advice to tenants in relation to their entitlement to (in particular) the council tax discount available in the case of occupants with severe mental impairment. However, there is no evidence that any such advice was sought or given in relation to these schemes. Further, by the nature of this discount it is likely to be claimed at or soon after the commencement of the tenancy, so that advice will be given, if at all, at that stage as part of setting up the supported living scheme, but not thereafter. 

(7)
Liaising with relatives

257.
There appears to be no evidence that GLH have, since the tenancies commenced, had any contact with the parents of either Mr W and Mr G in the Oxford case or Jade in the Hounslow case. Mr Dugher’s evidence in the Sheffield case is that Peter’s parents play an important part in his life and that he often spends the weekend with them. He goes on to say in paragraph 8 of his witness statement [H 373] that “Peter’s parents know the staff team at GLH from the planning meetings and would not hesitate to contact GLH with any queries”. There is, however, no evidence that since the commencement of the tenancy there have been communications between GLH and Peter’s parents, or other relatives, which has involved GLH giving “support” to Peter. The letter from Peter’s parents [H 388] does not appear so to assert. 

258.
I accept that there may well be occasions, in respect of GLH’s properties generally, when GLH communicates with parents, or other relatives, after a tenancy has commenced. However, the fact that there appears to have been no such contact in any of the three schemes concerned in this case in my judgment indicates that this is likely to be a fairly rare event. One would expect the relatives to communicate with the support provider in the first instance, unless they are concerned about what is a clearly property-related matter (in which case GLH is likely to be doing no more than exercising its ordinary property management function when dealing with the query). 

(8)
Undertaking resettlement activities

259.
I accept that GLH would, if requested, be likely to give such assistance as it reasonably could in the event of a tenant wishing to leave, or the accommodation for some reason becoming unsuitable. That was the evidence of Miss Hand [T 133], which I accept in this respect. She said that it would be likely to be a joint role with the support provider. That evidence is also consistent with the degree of time and trouble which GLH expends in ensuring, prior to the commencement of tenancies, that the accommodation will be suitable for the intended occupants. Further, I note that the standard form Management Agreement provides as follows in Clause 12: 

“If any tenant no longer requires the management, care and support services provided at the Property [the support provider] will use its reasonable endeavours to procure suitable alternative accommodation, and GLH agrees to provide [the support provider] with such reasonable assistance as [the support provider] may reasonably request.” 

260.
Of course, it might well not be necessary for GLH to provide such assistance. For example, GLH does not appear to have provided any assistance in helping Kim (the tenant formerly sharing the house with Jade in the Hounslow case) to find local authority accommodation. It may well be that the tenant, in conjunction with the support provider and the local authority, could find new accommodation without GLH’s assistance. However, GLH might well have expertise which would be of assistance in finding new accommodation.

261.
There is no doubt that such assistance in finding other accommodation is potentially of great benefit to any particular tenant. There is also no doubt that it goes beyond what a landlord would ordinarily do in managing its property. However, suppose that this were the only respect in which GLH claimed to provide support. My strong inclination would then be that GLH would not be providing “support”, within the meaning of the definition of “exempt accommodation”. I think that the reason why not is similar to that which I discussed in paragraph 230 above. The words “provides … support” are looking at the support provided as at the time when the question whether accommodation is “exempt” is being considered. Although I have said that the words “provides … support” are capable of including cases where the landlord makes available support which the tenant may need to call upon from time to time during the tenancy, I do not think that they include making available support which will only be called upon if and when it is contemplated that the tenant will leave the accommodation. 

262.
I do not therefore think that the words cover such assistance as is available from GLH in finding and moving to new accommodation. In the Oxford and Sheffield cases there has been no question of such support in fact being necessary to date. However, I feel rather less confident about applying my reasoning to the Hounslow case, in the light of Ms Hand’s evidence (paragraph 197 above; T 130] that the accommodation in that case has been occupied by people with less severe learning difficulties and has been regarded as something of a “stepping stone” before moving on elsewhere [T 130], and her evidence of the discussion which took place with Mr Shortall at a visit on 10 December 2007 (paragraph 207 above). Nevertheless, given the meaning which I have given to “provides … support”, I do not see how a distinction can be drawn between the Hounslow case and the other two cases. 

The 24-hour telephone service

263.
I have said in paragraph 21 above that the making available of this service could itself amount to the provision of “support”, if what is being offered by way of advice and remedial action extends beyond ordinary housing management. As also noted above, Mr Parkinson’s evidence in paragraph 7.1 of his witness statement was that about 20 per cent of the 7573 calls to that number in 2007 were support-related, as opposed to being general management calls. I am unclear how that figure was arrived at. In the Sheffield and Hounslow cases GLH has, as noted above, drawn up detailed lists of all the calls and visits relating to those properties of which it has records. I have found, in relation to those cases, that there is no specific evidence of any calls relating to matters other than repair and maintenance or housing benefit. If that is typical of the records which are available in relation to other schemes, it is unclear where the evidence that about 20 per cent of the calls were “support-related” can have come from. The local authorities’ advocates were unable to put any of this to Mr Parkinson, because the lists of contacts were not produced by GLH until after he had completed his evidence. 

264.
In any event, my findings above, in relation to these three schemes, are that (save, very possibly, the example relating to the new oven in the Hounslow case), there is no specific evidence of telephone calls by either the tenants or the support staff which related to matters other than ordinary property management.

M.
Overall conclusion

265.
I have found, in relation to each of the categories of support said by GLH to have been provided, that either GLH did not at the material times provide support, or (in cases where it did so) that it did not do so to more than a minimal extent. I further find that, when one aggregates such minimal support as I have found to be provided under some of the categories, the support provided was not more than minimal. 

266.
Mr Drabble submits that a helpful way of looking at the issue is to ask whether the identity of GLH as a landlord which provides more than routine “bricks and mortar” services is important to the success of the placements. However, that question can only be answered positively if (a) GLH was at the material time doing something more than or different from ordinary property management, and which amounted to the provision of “support” and (b) that was important to the success of the placements. No-one familiar with the evidence in this case could doubt that the claimants in these cases are (and were at the times material to these appeals) fortunate to have GLH as their landlord. GLH can (and could at the material times) be relied upon to exercise its powers and duties as landlord in a thoroughly sympathetic way, and with particular regard to the claimants’ learning difficulties. I have also found that GLH would at the material times have been likely to intervene if it became aware of something going badly wrong with the support arrangements, and to assist, if necessary, with obtaining other accommodation if it became necessary or desirable for a tenant to leave. However, it does not follow from that that GLH was at the material times (or is now) providing “support”, or that that support was (or is) important to the success of the placements. In my judgment, and for the reasons which I have tried to explain, the very limited extent to which GLH was at the material times providing support was of minimal significance in relation to the success of these placements. 

N.
Disposal

267.
It follows that in my judgment the decision which I should in each case substitute for that made by the appeal tribunal is simply to dismiss the appeal from the relevant decision of the local authority.
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