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Decision:





1.	My decision is that the decision of the Birkenhead Disability Appeal Tribunal held on 12th June 1998 is not erroneous in point of law.





The appeal to the Commissioner





2.	This is an appeal to a Commissioner against the decision of the Appeal Tribunal brought by the claimant with the leave of a Commissioner. The adjudication officer initially supported the appeal, but later resiled from this.





The history of the case





3.	The claimant was in receipt of an award of a Disability Living Allowance consisting of the care component at the lowest rate ending on 31st August 1996 when, on 21st March 1996, a “renewal claim” was received. In the claim pack, the claimant asserted difficulties with bathing, washing her hair and cooking. Her GP stated that her disabling condition was contact eczema (allergic to metal and cleaning materials). 





4.	The adjudication officer refused the claim.





5.	The claimant applied for a review of the decision. The application mentioned three problems: contact with metals, cooking, and that water caused inflammation. A different adjudication officer reviewed the decision under section 30(1) of the Social Security Administration Act 1992, but refused to revise it. 





The appeal to the tribunal





6.	The claimant appealed against the decision given by the adjudication officer on the section 30(1) review. Three reports were produced, two from her GP (both dated 1996) and one from a Consultant Dermatologist (dated 1989). The claimant attended and gave evidence at the hearing of the appeal, accompanied a representative from her local Welfare Benefits Advice Unit.





7.	The tribunal confirmed the adjudication officer’s decision. However, the tribunal’s decision was set aside by a Commissioner in CDLA/1296/1997. 





8.	The case was reheard before a differently constituted Disability Appeal Tribunal. The claimant again attended and gave evidence, accompanied by her husband and her representative. The tribunal confirmed the adjudication officer's decision.





The question before the tribunal





9.	The only question before the tribunal was whether the claimant was entitled to the care component at the lowest rate on the basis of the cooked main meal test. In order to be entitled to an award on this basis, a claimant has to show that 





�
	"(a)	he is so severely disabled physically or mentally that-





		(ii)	he cannot prepare a cooked main meal for himself if he has the ingredients".





See section 72(1)(a)(ii) and (4)(c) of the Social Security Contributions and Benefits Act 1992.





10.	The tribunal concluded that the claimant could cook a main meal for herself. Its reasoning was as follows. Her condition was variable but always liable to become acute. She could avoid contact with metal by using gloves or by using plastic implements. She was able to immerse her hands in water in order to bath and to wash. So, she could prepare vegetables sufficient for a meal for herself without a problem. The medical evidence only showed that she should avoid prolonged or frequent immersion in water.





11.	The grounds of appeal criticise the tribunal’s suggestions as to how the claimant could cook despite her condition. It is argued that they are unreasonable and contrary to the decision of the Commissioner in R(DLA) 2/95 (previously CDLA/85/1994).





12.	I reject those arguments. The means by which the claimant would be able to cook seem to me to involve simple, sensible and practical measures that could be easily taken without any great expense and which it was reasonable to expect her to take. Also, a Disability Appeal Tribunal, although not an expert tribunal in the strict legal sense, is an experienced tribunal. Its members must have experience in law, medicine and dealing with the needs of disabled persons: see sections 42 and 43 of the Social Security Administration Act 1992. Practical suggestions made by a tribunal constituted in that way are entitled to respect.





13.	The grounds of appeal also criticise the tribunal for not dealing with variability in the claimant’s eczema. I reject that argument. The Consultant’s report was some years out of date and so of less help than the recent evidence from the GP. That evidence was that the claimant’s condition was “mostly kept under control” and remained “relatively quiet” so long as she avoided irritants, although “at one point” it was severe, widespread and very painful. That evidence did not suggest anything more than an occasional flare up. It did not suggest that there would be any degree of variation that would be significant to the question before the tribunal.





The physical examination





14.	The chairman’s record of proceedings contains a statement that the medical member of the tribunal examined the claimant’s hands. The full statement of the tribunal's decision records that the claimant allowed the doctor “to examine her hands which were not on the present occasion acutely affected.” Little more could have been done than a visual examination of the claimant’s hands. That is not very different from the claimant taking her gloves off and showing her hands to the tribunal without being asked. If that had been what happened, the members of the tribunal would have been entitled to take into account what they saw. However, the record and the statement both describe what took place as an examination and I deal with the case on that basis.





�
15.	Section 55(2)(a) of the Social Security Administration Act 1992 provides that





“At a hearing before a disability appeal tribunal, except in prescribed circumstances, the tribunal-





	(a)	may not carry out a physical examination of the claimant”.





16.	The tribunal acted in breach of that prohibition. As section 55 does not provide for the consequence of breach, the question for me is: does the carrying out of a physical examination amount to or involve an error of law?





17.	My conclusion is this. The effect of section 55(2)(a) is to restrict the evidence that may be taken into account by a tribunal. The carrying out of a physical examination is not an error of law that requires the tribunal’s decision to be set aside. However, if the tribunal’s decision is based on the evidence obtained from that examination, that is an error of law that requires the tribunal’s decision to be set aside.





18.	No doubt, the prohibition on carrying out a physical examination was imposed for a number of reasons. Some of them relate to cost, to the constitution of Disability Appeal Tribunals and to the availability of facilities for examination at tribunal venues. More important is the context in which Disability Appeal Tribunals were created. They were set up to deal with appeals relating to Disability Living Allowance and Attendance Allowance as part of the new adjudication arrangements which involved an initial self-assessment by the claimant. Previously, examinations were routine at all stages of adjudication below the Commissioner. That system was criticised for basing decisions on a snapshot of the claimant on the day of examination and was replaced by a system that gave a broader picture of the claimant’s disability. Section 55(2)(a) was part of that new system. My conclusion in paragraph 17 is consistent with the role that the prohibition plays.





19.	So, was there an error of law in this case? The full statement of the tribunal's decision does not record what weight was given to the results of the physical examination. So, it is necessary to examine the circumstances of the case to determine whether those results influenced the tribunal’s decision. My conclusion is that they did not, for these reasons.





19.1	The main reason for this conclusion is that the condition of the claimant’s hands at the time of the hearing or generally was not relevant. The argument was that cooking would exacerbate the condition because of her allergies. That was not something to which a visual examination would be relevant. 





19.2	Also, the full statement of the tribunal's decision shows that the tribunal realised that the examination only showed what the claimant’s hands were like on that particular day. There is nothing to suggest that the tribunal assumed that her condition on that day was indicative of her condition generally. The terms of the statement show that the tribunal did not use the evidence of the examination to contradict any other evidence before it. 





20.	This decision is not an invitation to tribunals to disregard the statutory prohibition on carrying out physical examinations. The only proper course for a tribunal is not to undertake a physical examination. I have only decided that, if by an oversight an examination is carried out, that is not necessarily an error of law.





Summary





21.	The tribunal analysed the evidence rationally and in accordance with common sense. It made findings of fact that were supported by the evidence.  It applied the correct law to the facts, and reached a decision that it was entitled to reach on those findings. It gave adequate reasons for its decision. There was no breach of the principles of natural justice. The tribunal’s decision is not erroneous in law.











Signed:	Edward Jacobs


		Commissioner





Date:		30th September 1999
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