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AMENDED DECISION OF THE UPPER TRIBUNAL UPON THE APPLICATION
The application for review of the Upper Tribunal’s decision is GRANTED in relation to the fourth ground of appeal only.  Having undertaken a full balancing exercise, the decision of the Tribunal dated 31 March 2016 stands.

Leave to appeal to the Court of Appeal is REFUSED.

REASONS FOR DECISION

1. This is an application made by the Appellant for a review of the decision of the Upper Tribunal (“the Tribunal”) dated 3 March 2016 or in the alternative, for permission to appeal the decision to the Court of Appeal.  In the decision dated 3 March 2016, the Tribunal allowed the appeal against the decision of Nick Jones, the Traffic Commissioner for the West Midlands (“TC”) dated 4 May 2012 to the limited extent that the Traffic Commissioner’s finding that  the Appellant had lost his professional competence be set aside and be substituted with a finding of loss of good repute as a Transport Manager.  The TC’s order that the Appellant be disqualified from acting as a Transport Manager until he had re-sat and passed the CPC Transport Manager qualification remained unchanged.  
2. The background circumstances to the appeal before the Tribunal are set out in paragraphs 1 to 15 of the Tribunal’s decision.  There were two unusual features to the appeal itself: firstly, that permission to appeal was granted in July 2015, some thirty eight months after the TC had made his determinations; secondly, that the Secretary of State for Transport (“SoST”) accepted an invitation to be added as a party to the appeal so that full argument could be heard upon the issue of whether Traffic Commissioners have the power to find that an appropriately qualified Transport Manager, holding a certificate of professional competence, could lose their professional competence by reason of a finding that they were in fact practically incompetent to undertake the role of Transport Manager.  In the event that Traffic Commissioners did not have that power, what alternative findings could be made and with what consequences?
3. Paragraphs 16 to 24 of the Tribunal’s decision set out the regulatory regime and it was common ground between the parties during the course of the appeal hearing that Traffic Commissioners do not have the power to make findings of loss of professional competence in the normal course of events for the reasons set out and that a finding that a Transport Manager is not practically competent to fulfil the duties of a Transport Manager will result in appropriate cases in a declaration of unfitness and a finding of loss of good repute resulting in disqualification until a specified rehabilitation measure has been fulfilled.  The issues raised in the undated application for a review of the Tribunal’s decision or alternatively for permission to appeal to the Court of Appeal relate to the Tribunal’s findings as to how the correct interpretation of the law affects the position of the Appellant as set out in paragraphs 25 to 28 of the decision.  
4. The first proposed ground of appeal asserts that the Tribunal failed to accurately summarise a passage in the previous Tribunal decision of T/2014/25/26 H. Sivyer (Transport) Ltd and Simon Sivyer [2014] UKUT 0404 (AAC) (“Sivyer”).  In paragraph 2 of the present decision, the Tribunal summarised the Sivyer decision, which it described as being on “all fours” with the facts of the Appellant’s case in this way:

“.. It followed that the Traffic Commissioner had no power to find that the Transport Manager had lost his professional competence despite having been found to be practically wanting.  Whilst the appeal was allowed, the Tribunal did determine that (subject to full argument being heard) if a Traffic Commissioner found as a fact, that a Transport Manager was not practically competent to fulfil the duties of a Transport Manager, the appropriate finding was that he had lost his good repute”.
The ground of appeal is critical of this summary because it did not quote verbatim from the particular passage in Sivyer from which the summary is drawn.  The Tribunal accepts that in paragraph 20 of the Sivyer decision, the wording is as follows:

“.. the appropriate remedy is to consider (and where necessary find) loss of good repute as a transport manager”.  

It is accepted by the Appellant that the difference in the wording of the summary when compared to the above quote is “slight” but that the direct quote from Sivyer contains an “important distinction of emphasis” which the Tribunal appears not to have adopted.  Rather, the Tribunal appears to have read the Sivyer decision so as to point more strongly to the loss of good repute if a Transport Manager was found to be practically wanting.  
5. This proposed ground does not have any merit either to warrant a review of the Tribunal’s decision or to grant leave to appeal.  The purpose of referring to Sivyer in paragraph 2 was to set out the factual background to this appeal and to explain why it was that leave to appeal was granted significantly out of time by His Honour Michael Brodrick who at the same time, advanced a rare invitation to the SoST to apply to be joined as a party to the appeal so that full argument could be heard and considered.  The Tribunal’s decision was based on the detailed submissions set out in skeleton arguments (which were in agreement as to the interpretation of the law) and additional oral submissions.  As for the ultimate determination as to how the correct interpretation of the law affected the Appellant’s position, Sivyer did not play a part in our deliberations and in any event, proportionality was taken into account (see paragraph 27).
6. The second ground of appeal is critical of the Tribunal’s finding that the Appellant had lost his good repute when the TC, having heard the Appellant four years earlier, had expressly stated that he had not.   It is considered that this “state of affairs” cannot comfortably exist and as a result, rather than create this “state of affairs”, the Tribunal should simply have allowed the Appellant’s appeal in relation to professional competence.  

7. Again, there is no merit in this point either to justify a review or as a point on appeal.  The TC misinterpreted his powers in relation to being able to find that a Transport Manager had lost his professional competence resulting in indefinite disqualification until a rehabilitative measure requirement had been fulfilled.  It is clear that the TC considered that disqualification was the correct and proportionate outcome of the public inquiry despite the Appellant being a man of integrity and Mrs Howard’s submissions that a finding short of loss of professional competence would be appropriate along with a requirement to attend a refresher course.  It was not in dispute between the parties in this case that the correct interpretation of the law will result, in appropriate cases, in a determination that a Transport Manager has lost his good repute as a result of adverse findings in relation to lack of practical competence to manage a transport undertaking.  A finding of personal integrity is not inconsistent with a finding that someone is not practically capable of fulfilling their duties as a Transport Manager.  However, the regulatory consequences of such findings in appropriate cases will be a loss of good repute, a declaration of unfitness to manage the transport undertaking and an indefinite disqualification unless and until a rehabilitative measure has been fulfilled.  There is no inconsistency between the TC’s findings and those of this Tribunal.  For the avoidance of doubt, we did not doubt the Appellant’s personal integrity.  The issue was the magnitude of his failures as a Transport Manager.
8. The third ground of appeal is critical of the Tribunal’s reference in paragraph 27 of the decision, to the TC’s response dated 30 June 2015 to a request that he review his own decision.   It is agreed that by virtue of paragraph 17(3) of Schedule 4 of the Transport Act 1985, the Tribunal may not take into consideration any circumstance which did not exist at the time of the determination which is the subject of the appeal.  To put the reference to the TC’s response in context, in paragraph 25 of the decision, the Tribunal set out the submissions of Mr Nesbitt of Counsel as to the “up to date” position of the partnership in regulatory terms, all matters which the Tribunal should disregard but which were made in order to persuade the Tribunal to either simply allow the appeal or remit the matter for rehearing.  In his submissions on behalf of the SoST as set out in paragraph 27, Mr Heppinstall of Counsel referred the Tribunal to the TC’s response.  It is accepted that the wording at the beginning of paragraph 27 lacks clarity.  It should have been made clear that the TC’s response was not something that we had taken into account whilst otherwise agreeing with Mr Heppinstall’s submissions as to the appropriate and proportionate findings it was open for us to make.  With the benefit of hindsight, the assessment that the Tribunal undertook in paragraph 27 should have been set out in a separate paragraph so as to make clear that the assessment we made was independent of the response of the TC.  Be that as it may, for the reasons set out in paragraph 27, the Tribunal’s finding that the ultimate consequence of the TC’s findings at the public inquiry and upon our own assessment, that disqualification was right and not disproportionate.  

9. The final ground of appeal is critical of the failure to undertake a balancing exercise when considering the positive and mitigating features relating to the Appellant.  It is accepted that there are features of the evidence that the Tribunal did not specifically refer to when making its own assessment of the Appellant’s position in paragraph 27 of its decision.  Seven “features” of the evidence are relied upon as mitigating and positive features:

a) It is contended that the Appellant had been “significantly handicapped” in carrying out his role by illness and that as a result, he had taken his “eye off the ball”:  The Tribunal does not accept that anything other than a minimal amount of weight can be attached to the Appellant’s attack of shingles and to a degree of stress.  First of all, he was working full time as a driver in addition to his Transport Manager’s duties when VE Speight and TE Yarranton made their unannounced visit on 25 July 2011.  No reference was made by the Appellant or his brother either generally or in interview to the Appellant suffering any ill health.  By that stage, no tachograph analysis had been undertaken for two years and all of the failures identified by the DVSA officers were of long standing.  The failure to have a written daily driver defect reporting system or any driver training or contracts of employment or any system to ensure that maintenance records were retained and stored for a minimum of fifteen months (resulting in two sets of maintenance records being shredded) and his decision to abdicate responsibility for scheduling of the large goods vehicles to his brother (by way of example) were not matters that occurred overnight as a result of ill health.  Further, there was no medical evidence produced to show any long standing ill health and it was not contended that the Appellant was suffering from a chronic condition at the date of the public inquiry.  He clearly had suffered shingles in the lead up to the public inquiry.  But even if he had suffered a chronic health problem which affected his ability to perform his functions as a Transport Manager, then his failure to ensure that his duties were being performed by another CPC holder, is also a significant matter which is weighed in the negative.  At the hearing of the appeal, the Appellant (and his partner) agreed that he had not suffered shingles for two years.  The Tribunal is satisfied that the onset of shingles and an element of stress is being given a status which it simply does not warrant and cannot amount to a “significant handicap” over the two years that the Appellant was failing in his duties as a Transport Manager;
b) The fact that the TC repeatedly stated that the partners were honest and that he did not doubt their integrity and that they were not “rogues”:  The Tribunal made reference to the comments of the TC to this effect in paragraphs 13 and 16 and our conclusion in paragraph 27 makes it clear that the adverse findings against the Appellant were such that even in circumstances where a Transport Manager can be described as a man of integrity, a finding of lack of practical professional competence would nevertheless result in loss of good repute.
c) The vehicles were “not in bad condition” and no defects were found  on inspection: it is agreed that the decision does not specifically weigh this positive feature into the balance (along with (d) inspection records being in an appropriate form and duly completed and (f) a higher than average MOT rate).  However, other aspects of the maintenance systems were wanting even at the date of the public inquiry.  The failure to have a proper system of written daily driver defect reporting was a very significant adverse feature and whilst it is contended (e) that the driver defect reporting system was “in essence” satisfactory by the date of the public inquiry, VE Speight noted when examining the records produced at the public inquiry, that the PMI records were highlighting defects which should have been identified by drivers during their daily walk round checks.  It is clear therefore, that driver defect reporting system was not working.  Further, there had been no adequate system of retention and storage of maintenance records for a minimum of fifteen months as evidenced by the shredding of two sets of maintenance records;
g) It is agreed that the tachograph analysis which had begun after the DVSA visit had resulted in the position with analysis being “much improved”.  However, this positive feature is severely tarnished by the fact that neither partner were providing the analysis company with the full details of their own working hours even though this had been highlighted during the investigation and advice given.  

10. As a result of the failure to make reference to those positive features identified above and in the light of the Court of Appeal authority of Crompton (t/a David Crompton Haulage) v Department of Transport North Western Area (2003 EWCA Civ 64 and 2002/217 Bryan Haulage (No.2), a review of the Tribunal’s balancing exercise has now been undertaken pursuant to paragraph 45(1) of the Tribunal Procedure (Upper Tribunal) Rules 2008.  The Tribunal repeats paragraph 27 of the decision and takes the above into account.  This was a bad case of a Transport Manager who had abdicated responsibility for his duties as a nominated CPC holder.  Whilst the maintenance aspect of vehicle operations was not bad, it is clear that the Appellant had concentrated on being a driver rather than a Transport Manager.  This is despite the fact that when the licence was granted in 2004, following a public inquiry because of regulatory shortcomings in the past with the licence operated by Kenneth Reynolds, both partners were issued with a warning that they must “in future” comply with the law and with all of the requirements of operator licensing.  The Appellant was the nominated Transport Manager even at that stage and so would have been well aware of his responsibilities.  He nevertheless failed to discharge his duties in a way which demonstrated that he had any practical competence in the field of transport management save in respect of maintenance, an area which was not without concerns.  In the circumstances, the Tribunal is satisfied that its decision should stand.  
11. Save for the review of the Tribunal’s balancing exercise which has now been  undertaken, this application for review or in the alternative, leave to appeal, is refused.

Her Honour Judge Beech
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