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DECISION

The appeal is dismissed. 
For the reasons below, the decision of the First-tier tribunal is confirmed. The appellant is entitled to employment and support allowance as a member of the work-related activity group from and including 4 01 2012. 
REASONS FOR DECISION

1
It is not in dispute in this appeal that the appellant suffers from a number of physical limitations and that she has limited capability for work, but that she does not have any mental health limitations. The question is whether, because of her physical limitations, she is entitled to be placed in the support group for employment and support allowance or whether she is in the work-related activity group. 
2
The appeal first came before a First-tier Tribunal on 8 11 2012. The judge adjourned the case for an oral hearing, directing the Secretary of State to produce full evidence of the decision under appeal and that full records be obtained from the appellant’s general practitioner. They are now in the papers. The tribunal then held an oral hearing. The appellant attended. There is a record of proceedings of the discussion between the tribunal and the appellant. The tribunal refused her appeal and gave a full statement of reasons.
3
The appeal is focussed on one point: whether the appellant’s limitations meant that she was not able to mobilise to the extent that she met the test in Paragraph 1 of Schedule 3 to the Employment and Support Allowance Regulations 2008 in the form relevant at the time of the original decision. Since amendment by the Employment and Support Allowance (Limited Capability for Work and Limited Capability for Work-Related Activity) (Amendment) Regulations 2011 (SI 2011 No 288) the descriptor in Schedule 3 provides:

	Activity
	Descriptors

	1. Mobilising unaided by another person with or without a walking stick, manual wheelchair or other aid if such aid can reasonably be used.
	Cannot either: 

(a)

mobilise more than 50 metres on level ground without stopping in order to avoid significant discomfort or exhaustion; or 

(b)

repeatedly mobilise 50 metres within a reasonable timescale because of significant discomfort or exhaustion. 


I have copied the precise format of the wording from the official website.
4
When this case came before me as an application the representative now acting for the appellant argued that this descriptor contained two tests, not one, and that the tribunal had not dealt with the double test accurately. I commented in granting permission to appeal as follows. I also drew attention to the reports that led to the current drafting of the provision, but do not repeat them here.
“13
… it is clearly arguable that descriptor 1 contains two tests not one. In other words, it is not enough that a person can mobilise 50 metres without having to stop. She or he must also be able to do that repeatedly within a reasonable timescale. That is the point being made by the appellant here.

…  

15
My provisional view is that the “cannot either” … “or” wording is properly interpreted as meaning “one or the other of (a) and (b)”. In other words,  a claimant who can satisfy the Secretary of State or a tribunal that he or she cannot mobilise to the level of one or other of (a) and (b) is entitled to be regarded as meeting the descriptor as a whole even if he or she can mobilise to the extent that the other is met. I invite the views of the Secretary of State on this.  

16
I draw that view in part from the logic of the language and in part from the comments in the attached report. Dictionaries show that “either … or” is inherently ambiguous. The Shorter Oxford Dictionary reflects the ambiguity by noting that “either” can mean each of two or sometimes both of two. Chambers Dictionary makes the point even more sharply: “the one or the other; one of two; each of two, the one and the other”.    

17
The context of the descriptor in Schedule 3 is of no assistance to this, as there is no other similarly worded descriptor. In Schedule 2 the “either… or” wording is used in paragraph 2, but in my view the context there is sharply different. The Upper Tribunal has decided (and I have agreed with this in decisions) that there standing and sitting can be looked at cumulatively. But that is in the context of meeting an overall test of remaining at a work station for a specific period. 

18
In this descriptor the two measures of mobility cannot be combined to meet the distance set. The “either (a) or (b)” approach suggests that descriptor 1 properly requires both 1(a) and 1(b) to be tested where relevant. If so, a claimant who can both mobilise 50 metres without stopping and can repeatedly cover the distance, even if stopping, within a reasonable timescale is outwith Schedule 3, but a claimant who cannot do both is within it.”
5
In response to my direction that the Secretary of State indicate his view on this, the officer representing the Secretary of State agreed with the view expressed at paragraph 15. The officer added the submission that in his submission this was consistent with the decision of Judge Wikeley in MC v SSWP (ESA) [2012] UKUT 324 (AAC), [2013] AACR 13 about the use of “either … or” with regard to standing and sitting (the decision to which I referred indirectly) despite my comments. 
6
Having noted that, I agree with the appellant’s representative that for the appellant to be found not to be in the support group, the First-tier Tribunal must decide both that she is able to mobilise 50 metres and that she can do so repeatedly within a reasonable time. Unless in the view of the tribunal the evidence shows that she can do both, then she should be in the support group.

7
How is that double test applied in this appeal? The Secretary of State submits that although there is agreement with the point of law raised for the appellant, it does not assist the appellant. This is because the full decision of the tribunal deals with both tests, and its finding is consistent with the requirements of paragraph 1 of Schedule 3. 
8 
In response, the representative noted the agreement of the Secretary of State on the law but strongly resisted the conclusion that the Secretary of State had drawn from the decision of the tribunal.

9
I have therefore read the full papers in this appeal with the double test in mind. I do so because the argument for the appellant is that on all the evidence while the appellant could mobilise 50 metes some of the time she could not do so repeatedly within a reasonable time. An important aspect of this case is the variability of the appellant’s condition. She has several ongoing problems from which she can and does suffer recurring severe flareups. And when she has a flareup her mobility is plainly in question. So the question before the tribunal had to include consideration of the extent of the flareups. 

10
The grounds of appeal drew attention to the medical evidence and the date of decision. I have therefore read through the (extensive) medical evidence with those points and the full record of the decision of the tribunal (including the record of proceedings) in mind. It is clear that, following the adjournment by the first tribunal, the tribunal that decided the case had full medical records before it as well as the oral evidence of the appellant herself. In reality, it had as full a picture of the appellant’s problems as it was likely to get. It is also clear that the tribunal had in mind the variability of the appellant’s conditions and the issue of flareups. And it expressly mentioned as a finding of fact that it had found that the appellant could repeatedly mobilise. While that finding might appear inconsistent with a statement later in the decision (compare paragraph [6(12] of the tribunal statement of reasons with paragraph [12]) about her mobility, I accept the submission for the Secretary of State that, reading the record as a whole, this does not evidence a material error of law affecting the outcome. The tribunal had evidence on which it could reach the decision it did. And it was aware of the full wording of the relevant descriptor. It expressly considered variability. And it made a finding of fact for which it had evidence. 
11
I conclude that while I agree, as does the Secretary of State, with the basis of the ground of appeal put forward by the appellant’s representative that does not in the end help the appellant. I must dismiss the appeal. 
David Williams

Upper Tribunal Judge
12 02 2014
[Signed on the original on the date stated] 
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