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DECISION

The appeal is dismissed. 
For the reasons below, the decision of the First-tier Tribunal is confirmed. 
REASONS FOR DECISION

1
The issue between the parties in this appeal is the way in which information was provided by a public authority to a person requesting the information from it under the Freedom of Information Act 2000 (the 2000 Act). 
2
The immediate context is a series of requests made by Mr Innes, the appellant, to Buckinghamshire County Council (the Council) about data in relation to children who had taken or were eligible for the 11+ examinations in the county. There were two requests made and the Council provided information in response to both requests. Mr Innes was not happy with the Council’s responses because he considered that the information had not been provided to him in the right way. He wanted the information in a particular electronic format, and it was given to him in a different way. He complained to the Information Commissioner (the Commissioner). The Commissioner decided that the Council had fulfilled its duty under the 2000 Act. Mr Innes did not, so he appealed to the First-tier Tribunal. A tribunal consisting of Judge McKenna and two expert members considered the appeal on 15 08 2011. The tribunal dismissed Mr Innes’s appeal on all grounds. Mr Innes was not happy with the tribunal’s ruling about the way in which the information was provided. He was also not happy with other aspects of the way the tribunal handled matters. So he now appeals to the Upper Tribunal. 
3
I held a hearing of the appeal on 8 02 2013. Mr Innes appeared and argued his case in person. The Commissioner was represented by Edward Capewell of counsel. The Council, as second respondent, agreed with the arguments presented by and for the Commissioner. With my agreement, it took no active part in the hearing or the appeal at this level.

4
At the hearing a new argument was put forward for the Commissioner of which neither the appellant nor the Upper Tribunal had had proper notice. This was a comparison between the relevant language of the 2000 Act and the relevant language of the Environmental Information Regulations 2004 (the EIR). I therefore gave the appellant a further opportunity after the hearing to consider and make submissions on this further argument, and he has now done so. I have also looked at the matter myself since the hearing in the light of the submissions of both parties. 
5
As the core of this appeal is about what is often termed “form and format” I deal with that first, and then turn to the other issues raised by Mr Innes. 

The facts
6
The facts that give rise to the argument between the parties are not in dispute. I take them from the decision of the Commissioner on 14 03 2011(reference FS50310802) and from the decision of the First-tier Tribunal on 15 08 2011. I have added notes about the technical formats involved to give further context to the issues before me.  

7
Mr Innes made two relevant requests for information. For current purposes, part of the second of these, made on 20 01 2010, illustrates the general problem underlying this appeal. Mr Innes made the following request to the Council:


“Please provide the following 11+ information:


School


VRTS score


Attitude to work


Academic recommendation


1st test score


2nd test score


Both test dates


Plus, if tested by us other than at a school, the test venue and time of each test,


Plus, if there has been an application for test modifications, there is a more detail just 
to record the application process and outcome


Appeal data – success/fail


For 2007, 2008, 2009...”

On 7 02 2010, which as Mr Innes accepts was after the initial request, he asked that the data be provided to him in Microsoft Excel format. 

8
The data was provided to Mr Innes as a series of printed sheets of screenprints of a .pdf document showing 184 pages of Microsoft Excel spreadsheets. Although the decisions do not discuss the technical aspects of this, it is worth clarifying what this means to understand the nature of this specific request. “.pdf” is the suffix that attaches to any electronic document that is held in portable document format. This is a format designed to allow data to be held in a manner free of styles or forms imposed by any specific software, hardware or operating system. Since 2008 the format is laid down in an international standard adopted by the ISO (the International Standardisation Organisation). It is available to most computer users in the United Kingdom through royalties-free use of the patented form of .pdf software released freely by Adobe. So it is now an international free-to-use way of handling electronic documents. 
9
“Excel” is, technically, a term that should not be used in isolation to describe the relevant software, as is made clear on the official Microsoft intellectual property website: http://www.microsoft.com/en-us/legal/intellectualproperty/Trademarks/Usage/office.aspx. As that description makes clear, the Microsoft Excel software is proprietary software with all relevant rights (including rights about the way in which the software is named) reserved. It is a widely-used spreadsheet facility that was at the relevant time in use by the Council. Data held on this or similar spreadsheets can be manipulated using the software built into the spreadsheet. 
10
The point behind Mr Innes’ complaint is that he received data in a form that would require a recipient to upload the data into a spreadsheet for it to be manipulated in the same way as the information in the original records could be manipulated. Receipt of the data in the form in which the Council held it would, subject to any necessary licences, allow the recipient to manipulate the data without the necessity of having to upload the data. In this case that might involve the uploading of several tens of thousands of individual items of information.

11
The point made by Mr Innes is therefore one of considerable practical importance where the request is for the release of information consisting of many small data items held in a software programme rather than of information as it is held in text documents. But it may involve questions about the use of proprietary software that do not arise where the .pdf form is used.  
The law

12
The duty placed on a public authority by the 2000 Act is stated in section 1 as follows:



“General right of access to information held by public authorities

1.—(1) Any person making a request for information to a public authority is entitled 

(a) to be informed in writing by the public authority whether it holds information of the description specified in the request, and 

(b) if that is the case, to have that information communicated to him.

(2) Subsection (1) has effect subject to the following provisions of this section and to the provisions of sections 2, 9, 12 and 14.

(3) Where a public authority—

(a) reasonably requires further information in order to identify and locate the information requested, and

(b) has informed the applicant of that requirement, 
the authority is not obliged to comply with subsection (1) unless it is supplied with that further information.

(4) The information—

(a) in respect of which the applicant is to be informed under subsection (1)(a), or

(b) which is to be communicated under subsection (1)(b),

is the information in question held at the time when the request is received, except that account may be taken of any amendment or deletion made between that time and the time when the information is to be communicated under subsection (1)(b), being an amendment or deletion that would have been made regardless of the receipt of the request.

(5) A public authority is to be taken to have complied with subsection (1)(a) in relation to any information if it has communicated the information to the applicant in accordance with subsection (1)(b).

...”

13
Section 8 of the Act deals with the forms of request:

“Request for information
8.—(1) In this Act any reference to a “request for information” is a reference to such a request which—.

(a) is in writing,

 (b) states the name of the applicant and an address for correspondence, and

(c) describes the information requested.

(2) For the purposes of subsection (1)(a), a request is to be treated as made in writing where the text of the request—

(a) is transmitted by electronic means,

(b) is received in legible form, and

(c) is capable of being used for subsequent reference.” 
14
I note alongside that provision the equivalent provision in section 8 of the Freedom of Information (Scotland) Act 2002 (the Scottish Act):

“Requesting information

(1)Any reference in this Act to “requesting” information is a reference to making a request which— 

(a)is in writing or in another form which, by reason of its having some permanency, is capable of being used for subsequent reference (as, for example, a recording made on audio or video tape); 

(b)states the name of the applicant and an address for correspondence; and 

(c)describes the information requested. 

(2)For the purposes of paragraph (a) of subsection (1) (and without prejudice to the generality of that paragraph), a request is to be treated as made in writing where the text of the request is— 

(a)transmitted by electronic means; 

(b)received in legible form; and 

(c)capable of being used for subsequent reference.”

15
As has been emphasised many times, this is a right to obtain information, not particular forms or documents. However, the Act makes provision for specific requests about the form of information as follows:

“Means by which communication to be made
11.—(1) Where, on making his request for information, the applicant expresses a preference for communication by any one or more of the following means, namely— 

(a) the provision to the applicant of a copy of the information in permanent form or in another form acceptable to the applicant,

(b) the provision to the applicant of a reasonable opportunity to inspect a record containing the information, and

(c) the provision to the applicant of a digest or summary of the information in permanent form or in another form acceptable to the applicant, the public authority shall so far as reasonably practicable give effect to that preference.

(2) In determining for the purposes of this section whether it is reasonably practicable to communicate information by particular means, the public authority may have regard to all the circumstances, including the cost of doing so.

(3) Where the public authority determines that it is not reasonably practicable to comply with any preference expressed by the applicant in making his request, the authority shall notify the applicant of the reasons for its determination.

(4) Subject to subsection (1), a public authority may comply with a request by communicating information by any means which are reasonable in the circumstances.”

16
Section 16 of the Act imposes a duty on a public authority to assist a requester with the request. Sections 12 and 13 together deal with cases where the request will involve significant expense. Sections 12 and 13 have not been put in issue in this appeal, but they form part of the context of any analysis of the duty to produce information in any particular way. They provide for an exemption where cost of compliance exceeds the appropriate limit and fees for disclosure where the cost of compliance exceeds that appropriate limit.
17
The final provision to be noted is the definition of “information” in section 84 of the Act:


“information” (subject to sections 51(8) and 75(2)) means information recorded in 
any form …
Both section 51 and section 75 extend the meaning of information to include unrecorded information. When those provisions do not apply, it follows that the information subject to any request must be recorded information. In other words, putting it the other way round there must be a record of the requested information for the Act to apply. 

18
These provisions apply to England and Wales. There are similar but separate provisions in the Scottish Act.

19 
I was asked by Mr Capewell to compare this with the relevant equivalent provisions in the Environmental Information Regulations 2004 (SI 2004 No 3391) (the EIR).  Regulation 6 of the EIR provides: 

“Form and format of information

6.—(1) Where an applicant requests that the information be made available in a particular form or format, a public authority shall make it so available, unless— 

(a)it is reasonable for it to make the information available in another form or format; or 

(b)the information is already publicly available and easily accessible to the applicant in another form or format. 

(2) If the information is not made available in the form or format requested, the public authority shall— 

(a)explain the reason for its decision as soon as possible and no later than 20 working days after the date of receipt of the request for the information; 

(b)provide the explanation in writing if the applicant so requests; and 

(c)inform the applicant of the provisions of regulation 11 and of the enforcement and appeal provisions of the Act applied by regulation 18.”

20 
Those regulations were introduced to give effect in England and Wales to Directive 2003/4/EC of 28 January 2003. The relevant provision in those regulations about “form and format” is Article 3 paragraph 4. This provides:

“4. Where an applicant requests a public authority to make environmental information available in a specific form or format (including in the form of copies), the public authority shall make it so available unless:

(a) it is already publicly available in another form or format, in particular under Article 7, which is easily accessible by applicants; or

(b) it is reasonable for the public authority to make it available in another form or format, in which case reasons shall be given for making it available in that form or format.

For the purposes of this paragraph, public authorities shall make all reasonable efforts to maintain environmental information held by or for them in forms or formats that are readily reproducible and accessible by computer telecommunications or by other electronic means.

The reasons for a refusal to make information available, in full or in part, in the form or format requested shall be provided to the applicant within the time limit referred to in paragraph 2(a).”

The French version of the opening words of this article are:


“4. Lorsque le demandeur réclame la mise à disposition des informations sous une 
forme ou dans un format particulier (y compris sous forme de copies), l'autorité 
publique communique les informations sous cette forme ou dans ce format, sauf 
dans les cas suivants: …”

It will be seen from this that the phrase “form or format” occurs in both language versions and is reflected fully in the regulations applying in England and Wales. So far as relevant they also apply under other regulations in Scotland.  The suggestion of the use of language here is that “form” and “format” are separate terms.

21
Although the point was not put in argument before me (save indirectly in the case law noted below), I add that the phrase “form or format” is one common in both federal and state law in the United States. See for example 5 USC 522  (Public information; agency rules …) (a)(3)(B) which provides:


“In making any record available to a person … an agency shall provide the record in 
any form or format requested by the person if the record is readily producible by the 
agency in that form or format…”

This is a requirement for the production of records, not of information. However, as noted above, the 2000 Act requires there to be a record before it can operate. 

22
 I have set out the relevant European provisions and the United Kingdom version and added a brief note on the US law because it is clear that the debate about “form and format” that Mr Innes is pursuing is one well known in connection with freedom of information law. It is also clear that if Mr Capewell and the Commissioner are correct about their interpretation of the 2000 Act then United Kingdom law is inconsistent in that a requester can require the use of a particular format for some information but not for other information. 

Glasgow City Council v Scottish Information Commissioner

23
I have mentioned the parallel Scottish Act because the one judicial authority on the topic at a level above that of the First-tier Tribunal or its equivalent elsewhere in the United Kingdom is a decision of the Scottish Extra Division: Glasgow City Council v Scottish Information Commissioner [2009] CSIH 73; [2009] SC 125. The court comprised Lord Reed, Lord Clarke and Lord Hardie, Lord Reed giving the decision of the Court. He is now a Justice of the Supreme Court 
24
The subjects of the requests for information in that case were a series of 33 requests for information held on a number of registers and in the form of notices or order about property-related matters such as the registration of private water supplies. The requests were for the information to be provided preferably in electronic form. No response was made. The context of the litigation also reflected the commercial aspects of the requests as the requested information involved some 300,000 properties. The matter was referred to the Scottish Information Commissioner. Subsequently further requests were also made. The litigation therefore reflected major requests for information involving considerable amounts of data. These also went to the Commissioner. Recipients of some of the requests appealed against the decision of the Commissioner.

25
The Court upheld the appeal by the Council and disagreed with the Scottish Commissioner. Its decision dealt with a wide range of matter arising under the Scottish freedom of information legislation, several of which are of no relevance in this case. But its focus was in part on some of the central provisions of the Scottish Act of 2002. Although not passed at the same time as the legislation for England and Wales, the substantive provisions of that Act are closely aligned to the legislation set out above. In particular, the provisions define information defined as in the 2000 Act. The provisions of section 11 of the Scottish Act parallel those of the English and Welsh Act. The provisions of section 8 do not, and I have set out the tests above. 

26
The Scottish Court’s judgment starts with the question of the definition of information. As the Court observes at [42]:


“It is impossible to apply the Act correctly unless one has at the outset identified the 
information, within the meaning of the Act, which has been requested.”

Its comment at [43] gives a valuable background to the issue:

“[43] As we have noted, section 1(1) of the Act creates an entitlement to be given information; and section 73 defines "information", for the purposes of section 1, as meaning "information recorded in any form". That terminology, which reflects that of the Freedom of Information Act 2000, was carefully chosen: most earlier freedom of information legislation in other jurisdictions confers a right of access to documents (as in the Commonwealth of Australia Freedom of Information Act 1982) or to records (as in the Canadian Access to Information Act 1982, the Irish Freedom of Information Act 1997 and the United States Freedom of Information Act 1966); and the New Zealand Official Information Act 1982, which requires "official information" to be made available on request, is not restricted to recorded information. The word "information" is itself of wide range, as has been emphasised by courts construing the New Zealand and Australian legislation (as, for example, in Commissioner of Police v Ombudsman [1988] 1 NZLR 385, R v Harvey [1991] 1 NZLR 242 and Kwok v Minister for Immigration and Multicultural Affairs [2001] FCA 1444). The definition in section 73 is therefore wide in scope, but it is not unlimited. In the first place, it does not include unrecorded information. Secondly, it is implicit in the definition that a distinction is drawn between the record itself and the information which is recorded in it. That is consistent with section 11(2)(c), which implies that "information" is capable of being contained in a record. The distinction is also reflected in section 65(1) of the Act, which, as we have explained, makes it an offence to alter a record with the intention of preventing the disclosure of information. What a person can request, in terms of section 1(1), is the information which has been recorded, rather than the record itself. The right conferred by section 1, where it applies, is therefore to be given the information, rather than a particular record (or a copy of the record) that contains it. Put shortly, the Act provides a right of access to information, not documentation.”
Section 65 of the Scottish Act also has a direct equivalent in section 77 of the Act for England and Wales. 

27
The Court found that in that case the request was for copies of records containing information rather than the information itself. In particular, the requesters wanted copies of documents. The Scottish Information Commissioner considered that the requests for copy documents were within section 1 of the Act. This, in the opinion of the Court, was mistaken.

28
The Court considered practical arguments about difficulties that might arise from applications under the Scottish Act from the public for documents or records, and found that there were practical answers to the issues it identified as arising. It also addressed an argument put to it that a record of information was itself information. It dismissed that argument:


“[47] That argument is fallacious. … the analytical framework of the Act is based on a 
distinction between information and records … it is clear that the concept of 
“information” is independent of the particular form or forms in which the information 
may be recorded. An electronic file, for example, is not different information from a 
hard copy of the file: each of them records the same information, in a different form.” 

29
Their Lordships go on also to deal with arguments about the difference between originals and copies, such as originals and copies of deeds. They conclude in [48]:


“The difference between the original and the copy, in other words, does not consist in 
any difference between the information recorded in each document: that information, 
if the copy is complete and accurate, will be identical.”

30
They then turned to an argument under section 11 of the Act that where a request was made for copy documents rather than other forms of information then effect should be given to that request. At paragraph [58] the Court states that it is not persuaded that a request for a specific document would ball within the scope of section 11, although no concluded opinion is reached on the point. It also comments at [57]:


“When sec 11(2)(a) refers to the “form” in which a copy of the information may be 
provided, it appears to us to have in mind such possible forms as electronic files, 
paper documents, audio or video tapes, or verbal communication. That is consistent 
with the sense in which “form” is used elsewhere in the Act (eg sects 8(1)(a), 
47(2)(a)). [One of the requesters] understood the provision correctly when they said, 
under reference to section 11, that they would prefer to receive the information in 
electronic form, failing which a hard copy.”.   

The Information Commissioner’s decision on the requests made by Mr Innes

31
I have set out above the key terms of the main request by Mr Innes to the Council. As noted, the request about the “form or format” was only made later. The Commissioner undertook the usual enquiry when requested to do so by Mr Innes. The resulting decision notice, FS 50310802, was issued on 14 03 2011.

32
The Council held the information sought by Mr Innes on two databases. The Commissioner noted that the Council had taken the view when responding to the request that due to the size of the files in question the most practical way of providing the requested information was by way of a series of annotated screenshots from those databases. There was an additional argument between the parties about the headers used in the databases. The Commissioner concluded in connection with the first request made by Mr Innes that he was satisfied that the Council had provided all the information it held. He also concluded (at [26]):


“the public authority are not required to generate a list of the headers as the 
information is not held in that format, screenshots have been provided showing all 
the fields of date recorded by the Council which enables the complainant to generate 
his own list. “ 

33 
The Commissioner then turned to the second request (noted in part above) and in particular the additional request that the information be provided as a useable Microsoft Excel spreadsheet. The points are taken, first, that Mr Innes only made this request after the initial request, and second that the request was for information in Microsoft Excel format not in usable form. At paragraph [34] the Commissioner comments:


“The Commissioner takes the view that section 11(1)(a) includes the right to be 
provided with a copy of information in electronic form but does not entitle the 
applicant to specify how the data is arranged within a certain software format.” 

The decision of the First-tier Tribunal

34
Mr Innes appealed to the First-tier Tribunal. Its decision was issue on 25 08 2011.  Again the central issue was about the way in which the Council had responded to Mr Innes’ requests. He renewed his request that the information be provided in the form of Microsoft Excel spreadsheets. In his view “form” included “format” and he was entitled to this. 

35
The tribunal noted that this was resisted by the Information Commissioner, who took the view that “form” meant for example paper or electronic forms but did not allow specification of the format. Several arguments were put forward to support this:


- this was the straightforward textual interpretation of section 11


- the view was supported by provisions then in the Protection of Freedoms Bill then 
before Parliament


- the view had the support of the Scottish Inner House (as detailed above), and


- the debates in Parliament at the time of passing the 2000 Act reflected this view.

36
The First-tier Tribunal rejected arguments based on the Parliamentary debates and on what was then proposed legislation. It found (at paragraph [25]):

 
“… that he meaning of section 11 is clear and that on a straightforward reading it 
does not include the ability to express a preference for the electronic format in which 
information should be provided. The Tribunal agrees that the distinction made in 
section 11 is one between “permanent form” or “another form” ie paper or electronic 
forms. This view is supported by the persuasive authority of the Scottish Court’s 
decision…”

The submissions of the parties

37
I heard argument from Mr Capewell for the Commissioner and Mr Innes in person. However, with respect to both of them I do not need to set out their submissions in length. They were clearly rerunning to a significant extent the arguments put to the First-tier Tribunal. Mr Capewell added an argument based on the EIR. This was something of a last-minute addition as it was not in his skeleton argument. I gave Mr Innes an opportunity to comment on the argument after the hearing, and I have looked at the issue myself since then, adding the English and French texts of the European directive to avoid any lack of clarity in the argument. Mr Capewell did not pursue the argument about proposed legislation, though I must also examine that. He relied heavily on both the “most naturally understood” meaning of the terms used in section 11 and on the Scottish authority set out above. He submitted that in the Commissioner’s view the words in section 11(1) could not be clearer. 

Plain English? 

38
I do not agree with the Commissioner or the First-tier Tribunal that section 11(1) is unambiguous. In particular, the word “form” is notorious for its many meanings – everything from a school class or park bench to a precisely formatted document. One of the 11 definitions in the Oxford Dictionaries is “ a particular way in which a thing exists or appears”. Nor is “format” without a range of meanings. That is reflected, for example, in the definition of “format” offered in the Chambers Dictionary: “(of books, etc) the size, form or shape in which they are issued; … the way data is, or is to be, arranged in a file, on a card, disk, tape, etc. “ So “form” can include “format” and “format” can include “form” in ordinary usages. I must also have in mind that this is an area where technology and its associated vocabulary are evolving rapidly.  

The new legislation

39
Because of that, what is now section 102 of the Protection of Freedoms Act 2012 is of assistance in understanding the pace of change in this area and the problems it causes to legislation. And in my view it gives a current context to understanding the section 11 wording. Section 102 amends section 11 of the 2000 Act as follows:

“Release and publication of datasets held by public authorities

(1)The Freedom of Information Act 2000 is amended as follows. 

(2)In section 11 (means by which communication to be made)— 

(a)after subsection (1) insert— 

“(1A)Where— 

(a)an applicant makes a request for information to a public authority in respect of information that is, or forms part of, a dataset held by the public authority, and 

(b)on making the request for information, the applicant expresses a preference for communication by means of the provision to the applicant of a copy of the information in electronic form, 

the public authority must, so far as reasonably practicable, provide the information to the applicant in an electronic form which is capable of re-use.”, 

(b)in subsection (4), for “subsection (1)” substitute “ subsections (1) and (1A) ”, and 

(c)after subsection (4) insert— 

“(5)In this Act “dataset” means information comprising a collection of information held in electronic form where all or most of the information in the collection— 

(a)has been obtained or recorded for the purpose of providing a public authority with information in connection with the provision of a service by the authority or the carrying out of any other function of the authority, 

(b)is factual information which— 

(i)is not the product of analysis or interpretation other than calculation, and 

(ii)is not an official statistic (within the meaning given by section 6(1) of the Statistics and Registration Service Act 2007), and was obtained or remains presented in a way that (except for the purpose of forming part of the collection) has not been organised, adapted or otherwise materially altered since it was obtained or recorded.”

The definition of “database” used for this Act is that in section 3A of the Copyrights, Designs and Patents Act 1988:

“Databases 

(1)In this Part “database” means a collection of independent works, data or other materials which— 

(a)are arranged in a systematic or methodical way, and 

(b)are individually accessible by electronic or other means. 

(2)For the purposes of this Part a literary work consisting of a database is original if, and only if, by reason of the selection or arrangement of the contents of the database the database constitutes the author’s own intellectual creation.”

40
Section 102 also adds two detailed further provisions as section 11A and section 11B. These deal with the release of datasets for re-use and a provision for imposing charges. Section 102 has not yet been brought into effect. But it does show that there is seen by Parliament to be a gap in the present legislation that Parliament found it necessary to deal with by amendment to section 11. Further, behind the amendment was a need to deal in detail with the problem of granting access to data held in data sets by electronic means.
The Glasgow case 

41
I find the opinion of the Court of Session in the Glasgow case strongly persuasive in so far as the Scottish legislation parallels that south of the border. While a decision of that Court cannot bind the Upper Tribunal, particularly when it does not have a parallel jurisdiction in Scotland, and while the Scottish Court heard the case at first instance from the Scottish Commissioner, I fully accept Mr Capewell’s submission that I should follow that case so far as the laws of Scotland and of England and Wales are in parallel.
42
The question is whether they are in parallel. In so far as both Acts have at their core the protection of the freedom of information that has been recorded, rather than the particular form and/or format in which the records are maintained, they are clearly in direct parallel. It is a little less clear that the “form or format” dispute is addressed identically in both Acts. Compare section 8 of the 2000 Act with section 8 of the Scottish Act. Section 8 of the Scottish Act expressly states that recordings made on audio or video tape are forms of request in addition to the reference in both Acts to electronic means of communication.  That is paralleled in the Scottish Act in section 47(2)(a). The Court expressly refers to both those sections at paragraph [57] of its opinion in clarifying what it considers to be the meaning of “form”. That argument does not apply south of the border.   

43
I have no hesitation in following the Glasgow decision in stressing that the 2000 Act rights apply to information not documents, and to recorded information rather than information generally or in some abstract sense. But I am not sure that the arguments I have set out above from the Court assist directly with the “form and format” argument as that was not expressly before the Court. Indeed, its use of “form” , for example in paragraph [47] cited above, could be replaced by “format” without changing the meaning of that provision as viewed at least from some common perspectives.

The European legislation 

44
I do not consider that the argument from the EIR assists the Commissioner. It shows that in some usages of language “form” and “format” must have separate, if overlapping, meanings. But it also shows the ambiguity of those two terms considered separately. The  British regulations clearly adopt the English language version of the European directive and that parallels the French language version. That fully explains, in my view, the language usage for those purposes. As the Directive postdates the 2000 Act (and the 2002 Scottish Act) it is not of assistance in suggesting that those drafting the Freedom of Information Acts should have had the point in mind.
The parliamentary record 

45
Can an argument by reference to the parliamentary record of discussions about the Freedom of Information Bill assist? I can look at that record if I am satisfied that it meets the conditions imposed by the House of Lords in Pepper v Hart [1992] UKHL 3, [1993] AC 593.  Mr Innes relied on this authority. As he put the argument to me, those conditions are satisfied in this case. As is well known, the House of Lords considered the question of the use of the Parliamentary record very closely in that case. The leading opinion was that of Lord Browne- Wilkinson with whom all their Lordships (a full panel of seven headed by the then Lord Chancellor) agreed. In agreeing Lord Bridge stated:
“It should, in my opinion, only be in the rare cases where the very issue of interpretation which the courts are called on to resolve has been addressed in Parliamentary debate and where the promoter of the legislation has made a clear statement directed to that very issue, that reference to Hansard should be permitted.
Indeed, it is only in such cases that reference to Hansard is likely to be of any assistance to the courts. Provided the relaxation of the previous exclusionary rule is so limited, I find it difficult to suppose that the additional cost of litigation or any other ground of objection can justify the court continuing to wear blinkers which, in such a case as this, conceal the vital clue to the intended meaning of an enactment. I recognise that practitioners will in some cases incur fruitless costs in the search for such a vital clue where none exists. But, on the other hand, where Hansard does provide the answer, it should be so clear to both parties that they will avoid the cost of litigation.”

46
 In the leading opinion, Lord Browne-Wilkinson concluded:

“My Lords, I have come to the conclusion that, as a matter of law, there are sound reasons for making a limited modification to the existing rule (subject to strict safeguards) unless there are constitutional or practical reasons which outweigh them. In my judgment, subject to the questions of the privileges of the House of Commons, reference to Parliamentary material should be permitted as an aid to the construction of legislation which is ambiguous or obscure or the literal meaning of which leads to an absurdity. Even in such cases references in court to Parliamentary material should only be permitted where such material clearly discloses the mischief aimed at or the legislative intention lying behind the ambiguous or obscure words. In the case of statements made in Parliament, as at present advised I cannot foresee that any statement other than the statement of the Minister or other promoter of the Bill is likely to meet these criteria. 

I accept Mr Lester's submissions, but my main reason for reaching this conclusion is based on principle. Statute law consists of the words that Parliament has enacted. It is for the courts to construe those words and it is the court's duty in so doing to give
effect to the intention of Parliament in using those words. It is an inescapable fact that, despite all the care taken in passing legislation, some statutory provisions when applied to the circumstances under consideration in any specific case are found to
be ambiguous. One of the reasons for such ambiguity is that the members of the legislature in enacting the statutory provision may have been told what result those words are intended to achieve. Faced with a given set of words which are capable of conveying that meaning it is not surprising if the words are accepted as having that meaning. Parliament never intends to enact an ambiguity. Contrast with that the position of the courts. The courts are faced simply with a set of words which are in fact capable of bearing two meanings. The courts are ignorant of the underlying Parliamentary purpose. Unless something in other parts of the legislation discloses such purpose, the courts are forced to adopt one of the two possible meanings using highly technical rules of construction. In many, I suspect most, cases references to
Parliamentary materials will not throw any light on the matter.
But in a few cases it may emerge that the very question was considered by Parliament in passing the legislation. Why in such a case should the courts blind themselves to a clear indication of what Parliament intended in using those words? The court cannot attach a meaning to words which they cannot bear, but if the
words are capable of bearing more than one meaning why should not Parliament's true intention be enforced rather than thwarted?”

47
The question posed by this, and by Mr Innes’ persisent and thorough arguments, is whether this is one of the “few cases” where the ambiguity is one that can be assisted by reference to something said by a Minister of the Crown when the relevant legislation was before Parliament. I can address that only by looking to the parliamentary record to which he has drawn my attention. Mr Innes indicated precisely the passages to which he wished me to refer. I have attached the relevant part of the Hansard record (as now held on the Parliamentary website) as an annex to this decision. The attachment incorporates the relevant debate of the House sitting in committee on what was before it as clause 10 and is now section 11 of the 2000 Act. Lord Falconer (later Lord Chancellor) was then the Minister of State responsible for the bill in the House.  The relevant amendments are amendments 82 and 83. 
48
The key passage comes from the response of the Minister to Amendment 82, moved by the Opposition:

“Lord Falconer of Thoroton: The intention of Amendment No. 82 is to ensure that an applicant should always be able to require that information is supplied to him or her only in his or her preferred format, to include electronic format--which I believe is what the noble Lord, Lord Lucas, has particularly in mind. The major way of seeking to achieve that is to delete the words "in permanent form". But that makes no difference to the construction of the provision. If those words are deleted, the right of the applicant is to have the material provided to him in a form that is acceptable to him so far as is "reasonably practicable". Getting rid of the words "in permanent form" would not change that at all; even if they remained in the provision, the right would be the same. So there is no real difference between the Government and the noble Lord, Lord Lucas, in that respect.” 
I have to agree with Mr Innes that it is noticeable that Lord Falconer, speaking as the responsible Minister, uses “format” interchangeably with “form” in talking about what is now section 11. The record also indicates that the Government did not regard the phrase “permanent form” as affecting the construction of the provision. The more general context of the debate can be seen from the full version I have attached in the annex, particularly in the light of the speech of Lord Lucas moving amendment 82, to whom Lord Falconer was replying. Lord Lucas, I note, also uses the term “format”. 

49
The Scottish Act was passed by the Scottish Parliament, so no parallel debate by United Kingdom ministers occurred. 

50
Does that guidance assist Mr Innes’ case? This was not discussed by the First-tier Tribunal or by the Court of Session. However, the specific issue was not in point before that Court, while the First-tier Tribunal found section 11 to be without ambiguity. 

Analysis
51
Having explored the arguments of the parties and the authorities on which they rely I must return to the central issue. It is the meaning in section 11(1)(a) of the 2000 Act of: 


“(a) the provision to the applicant of a copy of the information in permanent form or in 
another form acceptable to the applicant”

In Scotland, the direct equivalent wording is:


“(a) the provision to the applicant, in permanent form or in another form acceptable 
to the applicant, of a copy of the information”

That is of course the same. But if Lord Falconer is right that “in permanent form” adds nothing, then the test in both jurisdictions would read:


“the provision to the application of the information in a form acceptable to the 
applicant”

52
That puts the whole weight of the paragraph on the meaning of “form”. And it returns me to the question with which I started: Does “form” include “format”?

53
In my view, an argument about the meaning of section 11 that is presented as being about “form” and/or “format” is in danger of being inconclusive if any weight is put on the Minister’s approach to the language in the House of Lords. It is important to have in mind that although “format” is used in the EIR and the underlying European legislation, and widely elsewhere abroad, it is not a term in the 2000 Act or the Scottish Act. The analogy to the EIR language drawn by Mr Capewell is, in my view, something of a distraction from the key issue here. I do not consider that I need comment further on the rules applying under the EIR. If the matter becomes one of dispute, the final arbiter will be the European Court of Justice.

54
If that term is avoided, the question becomes: to what extent can a requester dictate the way in which he or she is provided with the information requested?  The Glasgow case deals with that clearly when applied to paper-based disclosures of information. A requester is in general terms entitled to receive the details of any disclosable information that is recorded but not to receive that disclosure in the precise way in which it is recorded (for example by a specific deed, or on a specific form). 
55
In my view exactly the same principle should be applied under the 2000 Act to non-paper-based disclosures and to the choice between paper-based disclosures and non-paper based disclosures. A requester can indicate a preferred means of disclosure and an authority may comply. But the requester can only insist on the way in which the information is disclosed in more general terms, for example in hard copy or by electronic means. 
56
There will be issues, as here, about the way in which information is held by an authority itself being disclosable where that is itself information. For example in this case it was about the headings under which the data was classified by the Council. But, as the Glasgow case emphasises, that does not of itself require the data to be produced in a specific electronic format any more than it requires it to be disclosed by producing paper copies of forms or deeds in specific format. 
57
I conclude that Mr Innes must fail in the main argument he presents against the decision of the First-tier Tribunal and the Information Commissioner. The Commissioner and Tribunal were right to conclude that the Council had fulfilled its duty to disclose in this case.
Other issues

58
I do not therefore need to decide the related question about when Mr Innes raised the issue of the supply of the information in Microsoft Excel format. I agree with the resondents that Mr Innes made his specific request about the Microsoft Excel format too late. But I have dealt with the underlying issue of principle because it is always open to a requester to make a further request if the initial request does not succeed. In this case the solution sought by Mr Innes is not available to him under the current law whether or not he requested it in a timely way, so no point turns on the precise terms or dates of his requests.

59
Nor do I need to deal in any detail with the other issues raised by Mr Innes in connection with the hearing before the First-tier Tribunal. Mr Innes took strong exception to certain procedural aspects of the handling of the case by the First-tier Tribunal. He was concerned about the way the Tribunal handled his decision not to appear before it if the other parties did not appear and the way in which it commented on that in its decision. He was concerned, in particular, with an implied threat of being found liable for costs. 
60
I dealt with part of his grounds for objecting to the decision below by opening up the permission to appeal to the Upper Tribunal to cover all his grounds of appeal and not merely those on which the First-tier Tribunal judge originally gave permission. That was of itself a sufficient answer to part of his initial grounds of appeal to the Upper Tribunal. Part of the reason why this appeal took so long to decide was that, following that step, I felt it necessary to invite the comments of the relevant judges of the First-tier Tribunal before considering the appeal further. This was because of the terms in which Mr Innes expressed his concerns on the decision of the First-tier Tribunal. The relevant judges commented on the issues raised. Mr Innes saw those comments and himself commented on them.  

61
At this stage, having recorded this, I need take matters no further. I allowed consideration of all the grounds of appeal raised by Mr Innes to be considered by the Upper Tribunal, and they have been. Both Mr Innes and counsel for the Information Commissioner attended the oral hearing held by me and I have considered all the arguments in full. My decision on the issues of law replaces that of the First-tier Tribunal. No issues of fact were in dispute before that tribunal or me. Any shortcomings, actual or alleged, in the way the First-tier Tribunal handled the case do not affect that decision.  
Summary

62
In summary, I agree with Mr Innes, and disagree with the First-tier Tribunal and the Information Commissioner, on the initial point he established. The relevant language of section 11 is ambiguous. Its interpretation and application therefore need detailed consideration. The length of this decision reflects my view that each of the points raised by both parties deserves proper consideration. I add that I am grateful to both of them for the thorough way in which they argued their cases. Having considered all their arguments, I find that the Information Commissioner applied the section correctly and reached the correct decision as between Mr Innes and the Council. The appeal must therefore fail. 

David Williams

Upper Tribunal Judge
16 04 2013
[Signed on the original on the date stated] 
House of Lords Debates 17 0ctober 2000

Freedom of Information Bill. Committee Stage. Committee of the Whole House

Debate on clause 10: Means by which communication to be made: 

Lord Lucas moved Amendment No. 82: 

Page 6, line 15, leave out from beginning to ("the") and insert ("a form specified by").
The noble Lord said: In moving Amendment No. 82 I shall speak at the same time to Amendment No. 91, which has been moved from a previous grouping, and Amendments Nos. 104 and 125. The amendments concern our Internet future and the way in which the Bill will operate. It will come into force at about the same time as our 2005 Internet government and it seems to me that we should draft the Bill with the requirements of that kind of medium and culture in mind. 

Amendment No. 82 relates to the wording of Clause 10. At the moment, an applicant has a right to express a preference for a copy of the information in permanent form or in another form acceptable to him. I do not consider that wording to be clear enough. The amendment substitutes the words "a form specified by" the applicant. 
If I wanted information in electronic form, as I would do, I should--we all should--be able to expect electronic information under an Internet government. I do not want to be fobbed off with a paper copy that I can make no good use of. It is quite reasonable to ask for the information in electronic form. 

The public authority has to comply with such a request only "so far as reasonably practicable". If I ask for information in a form which is not practicable for the public authority, it does not have to comply with my request. But I should have a reasonable expectation that the information will be provided in the form specified by me if that is reasonably practicable. The amendment seeks to insert a better formulation of the duty which a public authority should be under. 
[Issues of copyright were then considered]

There may well be better ways of achieving these aims. It may be that this is an area which is still a matter of controversy within the Government. I hope that the Minister will be able to bring us up to date on the Government's thinking and perhaps give a reassurance that these are problems that the Government intend to address in the course of developing full electronic government by 2005. If that is the case, I hope that he will also be able to show us how these matters are dealt with in the wording of the Bill as drafted, so that when decisions are taken on this matter we shall not need to return to primary legislation but can deal with it in secondary legislation--if indeed any legislation is necessary. I beg to move. 

Lord Cope of Berkeley: I have sympathy with my noble friend's amendment, and also with the points that he makes about copyright. However, I rise to draw attention to Amendment No. 83, which specifies that Braille and large print can be used in responding to an applicant. It is important that the Government should make clear their attitude to this. The amendment is not an absolute insistence on all information being available in Braille; it is governed by the later provision about being "reasonable in the circumstances". Nevertheless, the amendment draws attention to the needs of those who require information in Braille or large print. The amendment was tabled in order to draw out the Government's intentions. 

Lord Falconer of Thoroton: The intention of Amendment No. 82 is to ensure that an applicant should always be able to require that information is supplied to him or her only in his or her preferred format, to include electronic format--which I believe is what the noble Lord, Lord Lucas, has particularly in mind. The major way of seeking to achieve that is to delete the words "in permanent form". But that makes no difference to the construction of the provision. If those words are deleted, the right of the applicant is to have the material provided to him in a form that is acceptable to him so far as is "reasonably practicable". Getting rid of the words "in permanent form" would not change that at all; even if they remained in the provision, the right would be the same. So there is no real difference between the Government and the noble Lord, Lord Lucas, in that respect. 

That applies equally to Amendment No. 83. Again, the applicant is entitled to receive information in a form that is acceptable to him or her so far as is "reasonably practicable". If it is reasonably practicable to provide the information in Braille or large print, it will be so provided if that is what the applicant requests. It would be wrong to make special provision for that sort of format because there may be other formats of a similar sort and there is no need simply to provide for one. Again, the requirements of the noble Lord, Lord Lucas, are met. 

[The House then debated copyright issues.]

Lord Lucas then withdrew his amendment. 
Lord Cope of Berkeley had given notice of his intention to move Amendment No. 83: 

Page 6, line 15, at end insert ("including Braille and large print") but the amendment was not moved. 

Clause 10 agreed to. 
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