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Decision of the Upper Tribunal
(Administrative Appeals Chamber)

This decision is given under section 11 of the Tribunals, Courts and Enforcement Act 2007:

The decision of the First-tier Tribunal under reference SE204/11/00029, made on 6 January 2012, did not involve the making of an error on a point of law. 

Reasons for Decision

A. History and background

1. The practical issue in this case is whether Mohammed should continue to attend the school maintained by his local authority or the different school maintained by a different local authority that his sister attends. The legal issue is how, if at all, section 9 of the Education Act 1996 applies. 

2. Mohammed has complex and wide-ranging needs as a result of a significant global developmental delay, hydrocephalus, and postural hypotonia affecting his whole body. He is non-verbal and not independently mobile. His elder sister has similar disabilities. He attends I School, which is a special school maintained by Hackney. His sister attends RC School, which is a special school maintained by Islington. Ms M asked that Mohammed be allowed to attend that school. The local authority refused on the ground that doing so would not be compatible with the efficient use of resources. After taking account of recoupment between local authorities, the only additional cost would be transport, which would be at least £26,000 a year. 
3. Ms M exercised her right of appeal to the First-tier Tribunal. Her case came before the tribunal on 6 May 2012. The tribunal’s reasons begin by identifying the appeal as concerning section 329 of the 1996 Act. That was wrong, but as far as I can tell that was just a slip in the opening paragraph. The reasons that follow show that the tribunal was concerned with paragraph 8 of Schedule 27. 

4. Ms M’s case was that circumstances had changed since an earlier tribunal had decided that Mohammed should continue at I School and not move to RC  School. First, she now had two more children, five in total, and this was adding to the strain of having two children with complex needs at different schools. Second, there were concerns about the quality of education at I School. Third, there were transport difficulties, which meant that Mohammed often arrived at his school late. Fourth, Ms M felt more welcome at RC School than at I School.
5. The tribunal dismissed the appeal. In summary, its reasons were these. 
· The tribunal accepted, as I do, that it would make a significant difference for Ms M and her younger children, if both Mohammed and his sister went to the same school. 
· There was not enough evidence to compare Mohammed’s progress with that of his sister.

· It would be better for Mohammed to go to RC School, but the costs involved are very substantial and would be incurred for nearly 10 years. His needs can be met at I School and there is no educational reason for him to move. The social and practical factors put forward by Ms M did not outweigh the very considerable expense to the local authority.

· The transport problems were unacceptable and the local authority had to take steps to solve the problem. 

· Communications between Ms M and I School needed to be improved. 

B. The oral hearing
6. I held an oral hearing on 9 October 2012. David Wolfe QC represented Ms M and Jennifer Thelen of counsel represented the local authority. I am grateful to them both for their submissions at the hearing and their written responses to the directions I issued after the hearing. 
C. The authorities

7. The following authorities were discussed at the oral hearing. It is standard practice to refer to them by the name of the local authority involved:

Bexley: CM v London Borough of Bexley [2011] UKUT 215 (AAC) 
Dudley: Dudley Metropolitan Borough Council v Shurvinton [2012] EWCA Civ 346
Essex: Essex County Council v SENDIST and S [2006] ELR 452
Harrow: B v Harrow Borough Council [2000] 1 WLR 223 CHECK NAME IN WLR
Lewisham: O v London Borough of Lewisham [2007] EWHC 2130 (Admin)
D. Section 9

8. Section 9 of the Education Act 1996 contains a general provision on the parents’ wishes:
9
Pupils to be educated in accordance with parents' wishes.

In exercising or performing all their respective powers and duties under the Education Acts, the Secretary of State and local authorities shall have regard to the general principle that pupils are to be educated in accordance with the wishes of their parents, so far as that is compatible with the provision of efficient instruction and training and the avoidance of unreasonable public expenditure. 

9. The following propositions emerge from a reading of the language alone.

10. First, section 9 consists of three parts: 
· a duty – ‘have regard to the general principle that …’

· a qualification to that duty – ‘so far as that is compatible with …’

· the circumstances in which it arises – ‘In exercising or performing …’
11. Second, the natural linkage is of exercising with powers and of performing with duties.

12. Third, the section only applies when the Secretary of State or local authority is performing a duty. It presupposes that duty. It is not by its terms relevant to whether or not there is a duty. It only arises once that duty is established. Only then can it be performed. 

13. Fourth, the section is not the source of an independent duty. As the opening words make clear, it only applies in the course of the powers and duties that otherwise arise under the Education Acts. This has two consequences. It is always necessary to identify the power or duty in operation. And section 9 has to be applied within that power or duty. The language does not qualify or change those powers and duties. If it did, they would not be the powers and duties under the Acts. 
14. These opening words are important. I note, however, that they are not always quoted or analysed. Lord Slynn omitted them in Harrow. In Bexley, Judge Ward quoted the section without indicating that any words were omitted. The grounds of appeal to the Upper Tribunal in this case do the same. With respect, to those concerned, this is unfortunate, because they specify the circumstances in which the duty under the section arises. 

15. Fifth, the duty only requires that the Secretary of State or local authority have regard to the principle set out. Nothing more. 
16. Sixth, it is only necessary to have regard to the principle that children should be educated in accordance with their parents’ wishes. It does not provide that children are to be educated in accordance with their parents’ wishes, subject to the qualification. I respectfully agree with Judge Ward’s analysis in Bexley that this was the point being made by Lord Slynn in Harrow at 229-230:

I do not consider that section 9 of the Act means that parental preference is to prevail unless it involves unreasonable public expenditure. In dealing with special schools, the authority must also observe the specific provisions of paragraph 3(3) of Schedule 27. This does not mean that the parent loses the right to express a preference. A preference may be expressed but it is subject to the qualifications set out in paragraph 3(3), one of which is the efficient use of resources—in my opinion, the responsible local education authority's resources. It may be as a result that a child seeking to go to a special school out of his own local education authority's area may have more difficulty in doing so than a child seeking to go to another school. But that is what, in my view, Parliament has clearly provided.
17. Seventh, the duty is a qualified one. It only applies is so far as it is consistent with: (a) the provision of efficient instruction and training; and (b) the avoidance of unreasonable public expenditure. So the duty is to have regard to a principle in so far as it is compatible with a state of affairs. In other words, the scope of the principle is limited by the potential impact if it were to be applied. 
18. Eighth, the duty is expressed to apply to all the powers and duties of the Secretary of State and local authorities. It is natural in that context that the qualifications are global. The focus in the qualifications is on the overall impact of decisions on efficiency of provision and reasonableness of public expenditure. I respectfully agree with the analysis in Lewisham on that issue at [17]-[41].
19. Ninth and despite what section 9 says, it cannot apply to every power and duty under the Acts. Just to take duties as examples, there are some to which the section can apply and some to which it cannot. It can operate within the duty of the Secretary of State under section 10 of the 1996 Act to promote education by requiring the Secretary of State to take account of the principle of parental preference. But there is no scope for it to operate within the duty of the local authority under section 29 to make reports and returns as required by the Secretary of State. The Secretary of State determines their content and there is no scope for the parental preference principle to operate.
20. Tenth, the nature of the duty is not defined by the scope of the qualifications. The duty is to have regard to the principle. But other relevant factors have to be taken into account as well. As Judge Ward has decided in Bexley, there is still scope to take account of factors unique to the particular child or local authority:
61.
… the additional cost which there will be to Bexley … is nonetheless still capable of constituting a material consideration.

62.
… The duty under section 324 is imposed on an individual local authority, not the public sector generally. Each local authority is under a legislative regime requiring annual budgeting and may be subject to external capping of the amount it can raise in respect of council tax. Local authorities have been said to owe a fiduciary duty to local taxpayers. These are matters which have to inform any decision on a local authority’s part which involves the expenditure of money. …

And what is true for section 324 is equally true for paragraph 8 and the equivalent provisions in Schedule 27. Assuming, of course, that section 9 applies at all. 
21. So far I have been analysing section 9 as a matter of statutory interpretation. As regards caselaw, I respectfully agree with Judge Ward’s conclusion in Bexley that there is no relevant binding decision of the courts on the issue I have to decide. 

22. Against that background, I now come to the specific provisions that deal with special educational needs. 

E. Section 324

23. This case concerns the relevance of section 9 to a statement of special educational needs and, in particular, to the specification of a school in that statement. This is ultimately governed by section 324:

324
Statement of special educational needs.

(1)
If, in the light of an assessment under section 323 of any child's educational needs and of any representations made by the child's parent in pursuance of Schedule 27, it is necessary for the local authority to determine the special educational provision which any learning difficulty he may have calls for, the authority shall make and maintain a statement of his special educational needs. 

(2)
The statement shall be in such form and contain such information as may be prescribed.

(3)
In particular, the statement shall—

(a)
give details of the authority's assessment of the child's special educational needs, and

(b)
specify the special educational provision to be made for the purpose of meeting those needs, including the particulars required by subsection (4).

(4)
The statement shall—

(a)
specify the type of school or other institution which the local authority consider would be appropriate for the child, 

(b)
if they are not required under Schedule 27 to specify the name of any school in the statement, specify the name of any school or institution (whether in the United Kingdom or elsewhere) which they consider would be appropriate for the child and should be specified in the statement, and

(c)
specify any provision for the child for which they make arrangements under section 319 and which they consider should be specified in the statement.

(4A)
Subsection (4)(b) does not require the name of a school or institution to be specified if the child's parent has made suitable arrangements for the special educational provision specified in the statement to be made for the child.
Section 324(4)(b) is particularly relevant for two reasons. First, it recognises that a local authority may be under a duty to name a school under Schedule 27. Second, it imposes a duty if, for some reason, one of duties under the Schedule does not apply. 
F. Paragraph 8 of Schedule 27

24. In this case, the relevant provision of Schedule 27 is paragraph 8: This provides:

(1)
Sub-paragraph (2) applies where—

(a)
the parent of a child for whom a statement is maintained which specifies the name of a school or institution asks the local authority to substitute for that name the name of a maintained school or maintained nursery school specified by the parent, and 

(b)
the request is not made less than 12 months after—

(i)
an earlier request under this paragraph,

(ii)
the service of a copy of the statement or amended statement under paragraph 6,

…

(iv)
if the parent has appealed to the Tribunal under section 326 or this paragraph, the date when the appeal is concluded,

whichever is the later.

(2)
The local authority shall comply with the request unless— 

(a)
the school is unsuitable to the child's age, ability or aptitude or to his special educational needs, or

(b)
the attendance of the child at the school would be incompatible with the provision of efficient education for the children with whom he would be educated or the efficient use of resources.

(3)
Where the local authority determine not to comply with the request— 

(a)
they shall give notice in writing of that fact to the parent of the child, and 

(b)
the parent of the child may appeal to the Tribunal against the determination.

(3A)
A notice under sub-paragraph (3)(a) must inform the parent of the right of appeal under sub-paragraph (3)(b) and contain such other information as may be prescribed.

(4)
On the appeal the Tribunal may—

(a)
dismiss the appeal, or

(b)
order the local authority to substitute for the name of the school or other institution specified in the statement the name of the school specified by the parent. 

(5)
Regulations may provide that, where a local authority are under a duty to comply with a request under this paragraph, the duty must, subject to prescribed exceptions, be performed within the prescribed period. 

(6)
Such provision shall not relieve the authority of the duty to comply with such a request which has not been complied with within that period.

25. Both this paragraph and section 9 deal with parents’ preference, but there are differences. First, section 9 applies to all powers and duties, whereas paragraph 8 only applies to the choice of school. Second, the duty under section 9 is only to have regard to the principle of parental preference, whereas paragraph 8 imposes a duty to accept the parents’ choice, albeit (like section 9) a qualified one. Third, as a provision that has to apply throughout the Education Acts, the qualifications in section 9 are stated very generally. In contrast, as a provision that has to apply to the circumstances of a specific case and an individual child, the qualifications in paragraph 8 are stated in more specific terms. Fourth, section 9 is qualified by reference to the avoidance of unreasonable public expenditure, whereas paragraph 8 is qualified by reference to the efficient use of resources. The former cover all public expenditure (Lewisham at [17]-[41]), whereas the latter is limited to resources of the home authority (Harrow at 882).
26. But does section 9 apply to paragraph 8? The duty once it arises under paragraph 8 is to name the parents’ preferred school in the child’s statement. The performance is merely adding the name to the statement. There is no scope for applying section 9 in the naming of a school in a statement or in the resulting performance of arranging for the child to attend that school. The nature of the duty and the performance involved in it do not allow other considerations to be taken into account. The duty is absolute. It is not one of those so-called open textured duties the operation of which depends on a range of factors. This leads me to the conclusion that section 9 has no application to duty stated in paragraph 8.

27. But that is not the end of the matter. There is a prior duty that is not stated in paragraph 8: a duty to investigate and decide whether the paragraph applies. This arises when a parent makes a request under paragraph 8(1). The local authority has to investigate whether either of the qualifications in paragraph 8(2) applies. The qualifications contain two elements. One is factual; the other is a matter of judgment. The relevant facts are determined by the terms of the qualifications. And the judgment can only be applied to those facts and the circumstances relevant to those qualifications. The judgment dictates whether or not the duty applies. There is no scope to bring the principle of parental preference into the factual enquiry, the exercise of judgment or the final decision. If it did, it would change the nature of the duty. It would no longer be a duty that arose unless paragraph 8(2) applied. It would become a duty that arose unless paragraph 8(2) or section 9 applied. Section 9 cannot have that effect. It takes effect as part of the performance of the duty, not as part of the definition of the duty.
28. Mr Wolfe argued that there was a power as well as a duty under paragraph 8, the latter implied the former. I do not accept that all duties imply powers. Nor do I accept that the duty under paragraph 8 implies a power. It is linguistically tautologous and conceptual unnecessary to say that the local authority has a power to do that which it is under a duty to do. 

29. If Mr Wolfe intended that this power would apply if one of the conditions in paragraph 8(2) prevented the duty from arising, it is unnecessary. There is no need to imply a power in those circumstances, because section 324(4) imposes a duty that applies if paragraph 8 does not. The local authority is under a duty to specify a school as part of its general duty to make and maintain a statement.
30. If Mr Wolfe intended this implied power to provide a way of avoiding my analysis of section 9, it does not work. The same problem arises if paragraph 8 creates a power. The power can only be to name the parent’s school unless one of the conditions is satisfied. And exercising that power by taking account of section 9 produces the same effect of adding an additional condition. Section 9 takes effect as part of the exercise of the power, not as part of the definition of the power. The power and the duty are in the same terms and the same problems arise in trying to operate section 9 in respect of them.
G. The significance of my analysis in this case
31. It follows from my analysis that section 9 is irrelevant to this case. The tribunal had to decide if the qualifications set out in paragraph 8(2) applied. If either or both applied, the local authority was not under a duty to name RC School. If neither applied, it was under that duty. The tribunal decided that paragraph 8(2)(b) applied because of the considerable additional expense for the local authority. On the evidence, it was entitled so to find. It was not obliged, or indeed permitted, to consider section 9. That is why I have dismissed the appeal. 
	Signed on original
on 14 February 2013
	Edward Jacobs
Upper Tribunal Judge
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