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SC v First-tier Tribunal and CICA

IN THE UPPER TRIBUNAL
Case No.  JR/1145/2011
ADMINISTRATIVE APPEALS CHAMBER

Before  Judge S M Lane
Attendances:

For the Applicant:
Ms Maya Sikand, of counsel
For the Respondent
Mr B Collins, of counsel; Mr A Aylett, Treasury Solicitor
Decision:  The application for judicial review is dismissed.  The First-tier Tribunal has not made any material error(s) of law.
REASONS FOR DECISION

1 On 21 June 2011, I granted the applicant permission to bring judicial review proceedings against the decision of the First-tier Tribunal (Criminal Injuries Compensation) heard on 20 January 2011 under reference no. X/09/2258291.  
2 An oral hearing of the application took place at Field House in London on 20 February 2012.  The applicant was represented by Ms Sikand, of counsel, instructed by his solicitors Ison Harrison.  The interested party, to whom I shall refer as CICA, was represented by Mr Collins, instructed by Treasury Solicitors.  Mr Aylett was present for the Treasury Solicitors.  I thank counsel for their submissions.  The First-tier Tribunal took no part in the proceedings.  
3 There is no material dispute about the facts.  The applicant was the victim of a violent assault by two men on or around 21 May 2007.  His assailants smacked his head against a brick wall.  This resulted in a loss of consciousness, multiple fractures of his jaw and a scar over his right eye.  The incident was reported to the police by either the ambulance crew which attended him at the site of the incident or the hospital to which he was taken.  The appellant’s evidence was that he did not ‘come to’ until he reached the hospital.  A short time later, the applicant had an operation to repair his jaw, but lost a number of teeth in consequence.  In December 2007, he had an epileptic seizure followed by several others.  However, he was not referred to a neurologist until November 2008 and it was only in September 2009 that his specialist made a connection between the assault and the epilepsy.  

4 The applicant’s claim for criminal injuries compensation was made on 4 December 2009, the date it was received by the Authority.  On the claim form, he had to explain why it had taken more than two years for him to put in a claim.  He wrote ‘taken 2 years for the neoulogist [sic] to diagnos [sic]’.  He did not say that he was unaware of the Criminal Injuries Compensation Scheme.
5 The Authority refused the claim on 8 January 2010 (doc. A2) and again on review on 30 June 2010 (doc. A18).  On both occasions, they considered that the applicant could reasonably have been expected to make his application within the two year time limit set out in paragraph 18 of the Criminal Injuries Compensation Scheme 2008.  CICA did not consider it relevant that the applicant’s epilepsy was not diagnosed for over two years since he had received serious injuries (the broken jaw) at the time of the incident for which he could have made a timely claim.   The First-tier Tribunal dismissed the applicant’s appeal against that decision on 20 January 2011 for the same reasons, in essence.  The applicant did not argue before the First-tier Tribunal that he did not know of the Scheme.
6 It was only in the application for permission to bring judicial review proceedings before the Upper Tribunal that Miss Sikand raised the issue of the applicant’s knowledge of the Scheme, a little tangentially.  At paragraph 20 of her submission of 18 April 2010, she conceded that ‘the claimant accepts that had he been aware of the relevant criminal injuries compensation scheme at that time he would have been capable of making such an application within two years of those injuries (i.e. before the end of May 2009.).  However, the claimant’s application is not limited to those physical injuries but includes a claim for brain damage which has caused a neurological condition, namely epilepsy.’  She goes on in paragraph 21 to criticise the Tribunal’s failure to separate two distinct injuries (the broken jaw/scarring and the later brain injury) and the Tribunal’s failure to mention the latter condition.  Following my directions of 21 June 2011 and CICA’s observations, she states in her Observations that the applicant did not know about the scheme until told about it by his neurologist.  .
7 At the hearing I asked whether being knocked unconscious was in and off itself an injury for the purposes of the Scheme.  It is difficult to see how a blow which results in unconsciousness could not have caused injury to the brain, even though the effect was short-lived and not a something which the applicant felt warranted a claim for compensation at the time. This, however, was a point that had not been referred to previously, and was not considered further.
8. The relevant provisions of the Criminal Injuries Compensation Scheme 2008

8
For the purposes of this Scheme ‘criminal injury’ means one or more personal injuries as described in paragraph 9, being an injury sustained in and directly attributable to an act occurring in Great Britain which is 

(a) a crime of violence (including arson, fire-raising or an act of poisoning), or ...
9 For the purposes of this Scheme, personal injury includes physical injury (including fatal injury), mental injury (that is temporary mental anxiety, medically verified, or a disabling mental illness confirmed by psychiatric diagnosis) and disease (that is a medically recognised illness or condition).  Mental injury or disease may either result directly from the physical injury or from a sexual offence or may occur without any physical injury.  Compensation will not be payable for mental injury or disease without physical injury, or in respect of a sexual offence, unless the applicant:



...
18. 
An application for compensation under this Scheme in respect of a criminal injury (“injury” hereafter in this Scheme) must be made in writing on a form obtainable from the Authority.  It should be made as soon as possible after the incident giving rise to the injury and must be received by the Authority within two years of the date of the incident.  A claims officer may waive this time limit only where he or she considers that:



(a)
It is practicable for the application to be considered; and 



(b)
In the particular circumstances of the case, it would not have been reasonable to expect the applicant to have made an application within the two year period.
53.
A decision made by a claims officer (other than a decision made in accordance with a direction made by the First-tier Tribunal on determining an appeal under paragraph 64) may be reconsidered at any time before actual payment of a final award where there is new evidence or a change in circumstances.  In particular, the fact that an interim payment has been made does not preclude a claims officer from reconsidering issues of eligibility for an award.
56. A decision made by a claims officer and accepted by the applicant, or a direction by the First-tier Tribunal, will normally be regarded as final, except where an appeal is reheard.  A claims officer may, however, subsequently re-open a case where there has been such a material change in the victim’s medical condition that injustice would occur if the original assessment of the compensation were allowed to stand, or where the victim has since died in consequence of the injury.

57 A case will not be reopened more than two years after the date of the final decision unless the claims officer is satisfied, on the basis of evidence presented in support of the application to re-open the case, that the renewed application can be considered without a need for further extensive enquiries.

58 (1) An applicant may seek a review of any decision under this Scheme by a claim officer:

(a)
not to waive or extend the time limit in paragraph 18 (application for compensation) or 59 (application for review); or 

(b)
not to re-open a case under paragraphs 56 – 57; or
(c) – (f)…

 

(2)...
9. Does the Scheme require all injuries from one incident to be treated as a single package for the purpose of making a claim, whether or not it is late?   Miss Sikand submitted that the Scheme is designed to compensate the innocent victim of crime.  There was nothing in the Scheme to prevent a decision maker from taking a separate approach to two injuries which arise from the same incident but which manifest themselves at different times.  She points to the possibility raised in the Guide to the Scheme (section 3, paragraph 12) of claiming in respect of a pattern of abuse (physical and/or sexual) over a period of time which, she suggests, may relate to incidents during which are out of time.  The time limit is arbitrary and the provisions for reconsidering and re-opening cases are limited.  The Guide describes the circumstances in which a case can be re-opened as rare (Section 4, Payment of Awards, paragraph 11).  The decision maker’s discretion to extend the time limits where it is reasonable should be interpreted as being the same, in substance, as the test of whether it is equitable to extend the time limit as set out in the Limitation Act, section 33(1). 
10 I further note that, as regards the Guide, paragraph 7.5 (issue 2, 4/99) states: 

‘We will also give careful consideration to your application if your injuries only become apparent some time after the incident which caused them, provided the application is made as soon as possible after discovering the cause and we can investigate and verify the details of the incident.’
11. Mr Collins argued that the nature of the Scheme makes this submission untenable.  Paragraph 8 defines criminal injury as ‘one or more personal injuries ... being an injury sustained in and directly attributable to an act.’  It specifically envisages that an act (the crime of violence) may give rise to more than one injury.  He submits that if the applicant appreciates that he has suffered an injury, he should make the claim, whether or not he appreciates that other injuries were caused or it happens that other injuries only emerge a long time later.  
12. This, he argues, is reinforced by paragraphs 53 and 56 which, in turn, allow a claims officer to reconsider an award (on limited grounds) where there has been a change of circumstances and to re-open a claim where there has been such a material change in the victim’s medical condition that injustice would occur if an original award remained in place, subject to being able to do so without a need for further extensive enquiries (paragraph 57).  
13. He also points to paragraph 27 which provides for a scaled award where the applicant suffers more than one serious injury:  the applicant receives 100% of the tariff set for the highest rated description of injury, 30% for the second highest rated description and if there are three or more injuries, 15% for the third.  If Miss Sikand’s approach were to be adopted, an applicant could manipulate his claims to avoid the reducing tariff. 
14. Both counsel attempted to deal with my question of whether the approach taken in case law under the Limitation Act 1980 might shed light on the correct way to exercise the discretion in paragraph 18 of the Scheme.  Miss Sikand submitted that there was little difference between a discretion exercised reasonably and equitably (section 33).  

15. Mr Collins argued that, while it would have been possible for Parliament to have adopted the regime for limitation of actions for personal injury in sections 11, 14 and 33 of the Limitation Act 1980, it did not do so.  The Limitation Act sets a limit of 3 years after which a claim for personal injury caused by negligence, nuisance or breach of duty is time barred (section 11).  Time begins to run from either the date on which the cause of action accrued or the date on which a claimant has knowledge (including imputed knowledge) of the injury (section 14), whichever is later.  If the claimant is barred under both of these, the court has a further discretion under section 33 to override the limitation if it is equitable to do so.  Section 
33 requires the court to have regard to prejudice to the wrongdoer if the time period is extended.  The Limitation Act deals with litigation where there are two parties, one of whom is thought to be at fault.  That is different from the position under the Scheme, where the payer is the State, who is not a wrongdoer.  He submits that there is no compelling reason to cross-reference to these sections.  The Scheme has its own provisions built into it for dealing with the unexpected.  
16. Mr Collins also submits that the applicant would not have fared better had he brought a claim for personal injury which was subject to the Act:  he would have been barred because once a claimant knows of a personal injury which is significant, the limitation period begins to run in relation to all injuries received, whether the claimant is aware of them or not:  Bristow v Grout (The Times, 3 November 1986).  The plaintiff in that case sustained significant facial injuries in an accident in respect of which he threatened action but, in the event, settled with the defendant without issuing proceedings.  He subsequently discovered a far more serious injury which he attributed to the accident.  He issued proceedings for the further injury within 3 years of discovering it but more than 3 years after he had knowledge of the original facial injuries.  
17. Jupp J determined three preliminary issues relating to the claim (i) whether there had been and accord and satisfaction putting an end to claim as a whole; (ii) what was the effective date of knowledge from which the limitation period ran and (iii) whether his lordship should exercise his discretion to extend that period under section 33.  Only (ii) is relevant to this appeal.
18. On the preliminary issue of whether the claim was time barred under (ii) Jupp J decided that time began to run from the date when the claimant had knowledge of the facial injuries.  They were sufficiently significant for him to threaten action.  He reasoned that the plaintiff had only one cause of action in respect of all the injuries caused by the accident.  The effect of sections 11(1), (3) and (4) of the Act was to set the 3 year time limit running from either (a) the date on which the cause of action accrued or (b) the date of knowledge (if later) of the person injured.  Section 14(1) defined the date of knowledge in terms of (a) knowledge that the injury was significant, and (b) that the injury was attributable to the act or omission alleged to constitute negligence, nuisance or breach of duty. (The remainder of the section is not relevant to this appeal.)  Jupp J held that the appellant knew that he had significant facial injuries from the date the accident happened.  

On appeal from Jupp J, the Court of Appeal confirmed that his decision was correct on the question of accord and satisfaction.  It was not necessary for them to consider his decision on the limitation period ([1987] WL 748563).  I was referred to further cases, including KR v Bryn Alyn Community (Holdings) Ltd (in liquidation) and another [2003] QB 1441, [2003] EWCA Civ 85, in which the Court of Appeal recited, and did not cast any doubt on, the principle in Bristow that, for the purposes of section 11, 14 and 33 of the Limitation Act, where there was more than one type of significant injury, the judge should have regard to the first [37].  The main reasoning in KR v Bryn Alyn Community Ltd on the interpretation of section 14 and 33 was, however, disapproved in the House of Lords in A v Hoare [2008] 1 AC 844.
Discussion 
19. Issue 1: When a claim is made late, can a Tribunal waive the time limit in respect of some, but not all, of the injuries sustained?  

20. I have come to the conclusion that the answer is no, despite Miss Sikand’s attractive argument.  I accept Mr Collins’ submissions, in the main.  

21. Time runs from the date of the incident for all injuries regardless of whether they are patent or latent.  The result is that an applicant cannot divorce injuries in respect of which he it was not reasonable for him to make a late claim from those for which it was reasonable to do so.  In considering the particular circumstances of the case, the injuries must be considered as a whole.  ‘Particular’ means actual or distinct circumstances of this individual case, and not ‘special’ in the sense of being unusual or extraordinary:  Hutton v First-tier Tribunal [2012] EWCA Civ 806, per Aitkins LJ.  Although Hutton was decided under paragraph 18 of the Criminal Injuries Compensation Scheme 2001, the same phrase ‘particular circumstances’ is used in the present Scheme.  If the Tribunal finds, on the particular circumstances of the case, that there were initial injuries for which it was reasonable to make a claim within the two year limit, it will be entitled to decline to waive the time limit despite the existence of later injuries whose significance he did not appreciate until a later date.
22. This may seem hard, but must be seen in the light of the Scheme as a whole.  The Scheme compensates a victim for criminal injury, which means one or more personal injuries, arising (as relevant to this appeal) from an act of violence.  It requires a claimant to claim for criminal injury within a 2 year time limit from the act in question, not from knowledge of injury.  Unlike the 2001 Scheme which permitted a claims officer, or the Tribunal standing in its shoes, to waive the time limit if it was reasonable and in the interests of justice to do so, the 2008 Scheme adopts a somewhat less flexible approach:  (a) is it practicable to consider the application and (b) could the applicant reasonably have been expected to claim within the two year period.  The first focuses on the administration of the claim and the second on the applicant himself.
23.  Any injustice that might arise from this is catered for by three mechanisms in the Scheme: paragraph 18, 53 and 56: paragraph 18 allows the time limit to be waived if the circumstances in paragraphs 18(a) and (b) are established, paragraph 53 allows the claim to be reconsidered if there is fresh evidence or a change of circumstance before final payment of an award, and paragraph 56 allows the claim to be re-opened where there has been such a material change in the victim’s medical condition that injustice would occur if the original assessment of the compensation were allowed.  
24. I do not accept Miss Sikand’s argument that the paragraph 18 must be given a more expansive interpretation because the Guide states that a case will not be re-opened ‘except in rare circumstances’ (Section 4 – Payment of Awards, paragraph 11).  The Guide is not the law.  While the CICA may consider that the situations in which a case can be re-opened will be rare, that is not the test in paragraph 56 itself.  Each case must be examined on its merits.  For the purposes of paragraph 56, if there has been such a material change that injustice would occur if the case were not re-opened, the requirement is met.  
25.  Paragraph 7.5 of CICA’s longer Guide does not import into the Scheme a further means by which time can be extended.  It simply emphasises the discretion CICA has to waive the time for claiming where an injury caused by the act remained latent.  It does not change the substantive requirements of the Scheme itself.  
26.  Nor do I find that the ‘period of abuse’ basis of claim assists the applicant by analogy.  A claimant may make a claim for a crime involving physical or sexual abuse.  Where, however, abuse took place repeatedly over a period of time, the claimant’s compensation is fixed by a tariff for the pattern of abuse rather than for the individual incidents.  Insofar as there is a specific form of compensation in the Scheme for cases of abuse over a long period, some of which may stretch back beyond the normal two year time limit, I can see no reason to generalise from it to the situation before me.  It is a particular instance which merits different treatment.  
27.  The effect of this is that the Tribunal did not make any error of law by treating the injuries received as inseparable.  Its obligation was to consider the particular circumstances and decide whether a claim could reasonably have been made within two years.  Since the applicant knew he had suffered serious injuries to his jaw, the Tribunal found he could reasonably have been expected to claim within the two year period.  That was the end of the matter.  
28.  Issue 2:  Having treated the injuries as a single package, did the Tribunal err in law in the manner in which it exercised its discretion?   

29.  The Tribunal undertakes a two stage process under paragraph 18.  The first step is whether it was satisfied that it was still practicable for the application to be considered under paragraph 18(a) of the Scheme.  It was satisfied on this issue.  The only question, therefore, was whether under paragraph 18(b) it would have been reasonable for the appellant to have made the claim within the 2 year time limit ‘in the particular circumstances of the case’.  
30.  Whether something is reasonable a matter on which reasonable people, including Tribunals, may reasonably disagree.  Where an applicant attacks a decision on whether something is, or was not, reasonable, it is not sufficient to say that the applicant disagrees with the conclusion the Tribunal reached, or that another Tribunal might have come to a different conclusion.  If its conclusion was not irrational, perverse or one which no reasonable Tribunal could have come to having directed itself to the relevant legal and factual issues, there is no error of law.  .

31.  Paragraphs [11], [12] and [17.1 – 17.4] of the Tribunal’s decision show that it took into account the relevant factual issues – the particular circumstances – of the case as they could affect their decision on whether the applicant could reasonably have been expected to have claimed within 2 years.  Although the Tribunal did not expressly consider whether the Scheme allowed it to treat the epilepsy separately from the initial injuries, its conclusion was correct in law, for the reasons I set out in issue 1.  
32. The Tribunal focussed on the correct time:  would it have been reasonable to expect him to claim within the two years on the knowledge he had during that time.  The Tribunal found that the applicant knew that he had sustained serious injuries at the time of the incident. 

It is very difficult indeed to see how this level of injury would not warrant a claim, and the applicant did not present any explanation to the First-tier Tribunal for not making one.  That would be enough to justify its conclusion unless the Tribunal overlooked anything of relevance which took its decision out of the range of decisions to which it was entitled to come.
33. An examination of the way in which the time limits could be extended under the Limitation Act 1980 did not assist in showing that the Tribunal had erred in the way it exercised its discretion.  The Act is clearly of no direct application, and the differences between the Act and the Scheme are too great to bridge.  Under the Limitation Act 1980, for example, time may not run until a claimant has knowledge (actual or constructive) of a significant injury, as defined in section 14, and the discretion to extend time under section 33 the Act is based on whether it is equitable to do so, with a non-exhaustive list of factors to be taken into consideration.  
34. Miss Sikand submitted, however, that there was no material difference between the test in paragraph 18 and that in section 33 so that the liberality of the latter was relevant.  I do not think this is correct.  This is because the balance that the Act and the Scheme seek to achieve is very different.  
35. A primary concern under section 33(1) of the Act is whether it would be equitable to allow an action to proceed having regard to the degree to how the 3 year time limit prejudices the plaintiff or defendant.  This requires the court to decide where the equity lies between two hostile parties.  Paragraph 18(a), on the other hand, asks the Tribunal to look first, and more simply, at whether it is practicable for the application to be considered.  This is an objective question.  If it is practicable, that is enough.  There is no formal balance of prejudice to be carried out.   
36. This is no doubt because the ‘other party’ under the Scheme is the State acting in the capacity of a no-fault public compensator.  The concern is not that the State will be deprived of a cast-iron defence to an action, as in the Limitation Act cases between antagonists, but that it will be over-burdened administratively if required to investigate claims.  It is not a question of the equity between the parties. 
37. Possible differences between the tests are also shown in British Coal Corporation v Keeble et ors EAT/496/96, cited by Miss Sikand.  In giving the decision of the EAT, Mrs Justice Smith distinguished the result in Biggs v Somerset County Council [1996] ICR 364, which was decided under section 67(2) of the Employment Protection (Consolidation) Act 
1978, from the conclusion the EAT arrived in the case before them, under section 76 of the Sex Discrimination Act 1975.  The cases turned on the wording of the limitation period in the two Acts.  Section 67(2) allows an industrial tribunal to extend the time limit for complaints ‘where it is satisfied that it was not reasonably practicable for the complaint to be presented before the end of the period of 3 months.  Section 76(1), on the other hand, permits a court or Tribunal to entertain a claim which is out of time if, in all the circumstances of the case, it considers it is just and equitable to do so.  In Biggs, Neill LJ held that a mistake as to what a claimant’s rights were under EU law could not be taken into consideration in deciding whether it was reasonably practicable for her to make a claim within the limitation period.  This was despite the fact that for a great many years, the profession itself did not realise the full impact of the law involved.  In British Coal Corporation, the EAT decided that the discretion in section 76(1), based on what was equitable, was much wider than that under section 67(2), and that they were not bound by his decision.
38. I would hasten to add that I do not consider that Biggs would prevent a Tribunal from considering whether a mistake of law could be a valid reason for a failure to claim in appropriate cases.  Neither the EAT in British Coal Corporation.  Such a wide proposition does not accord with general principle and would conflict with other cases on the issue in the Court of Appeal such as Halford v Brookes [1991] 1 WLR 429.
39.  Beyond this, the many cases cited to the Upper Tribunal on the Limitation Act 1980 did not assist me any further.  They are too enmeshed in their particular legislative setting to assist with the questions under the Scheme.
40.  My conclusion is that its decision was rational and was certainly open to it on the facts.  There was no error of law in the manner in which the Tribunal approached the question of reasonableness.
41. Issue 3: Was the issue of ignorance of the Scheme raised? 
42. Miss Sikand submitted in paragraph 16 of her grounds of appeal that the Tribunal fell into error by refusing the applicant’s appeal on the basis that there was no acceptable explanation as to whether (i) he could not have submitted a claim before he had his first seizure or (ii) after he had his first seizure, for his broken jaw or scar.  This, I will assume, is raising the question of whether the appellant knew about the Scheme at all.  Whether the Tribunal erred in law in failing to consider this expressly turns on the case that was put to the CICA and then to the Tribunal.   

43. The appellant did not raise ignorance of the Scheme in his claim form in the section asking the reasons for a late application (p15), nor in the additional information at p. 20. In his statement to CICA following first refusal of his claim, he only mentioned that the police did not help him with making a claim.  He did not say he did not know about the Scheme (p25).  On p26 (A6), paragraphs 17 – 19 he attributed his failure to make a claim to the length of time it took for the connection of the epilepsy with the accident to be made, not to any ignorance of the Scheme  Ignorance of the Scheme is not raised in the further witness statements at pp 27 – 37 (A7 – A17).  His case to the First-tier Tribunal was that he did not know that the assault had caused epilepsy until more than two years later so that even if he was not to be permitted to claim for all of his injuries, he should at least be able to claim for the epilepsy (p44, A24).  It is not mentioned on pp T2 – T19 preceding the hearing.  His submission to the First-tier Tribunal was made through solicitors, who would certainly have recognised the possible importance of not knowing of the existence of the Scheme, if that were the case.
44.  In these circumstances, it cannot fairly be said that the applicant raised the issue of ignorance of the Scheme itself for consideration by the First-tier Tribunal.  His ignorance was as to the cause of epilepsy, and perhaps the technicalities of the Scheme regarding ‘adding’ conditions which arise after a period of time.  In respect of the latter, his position is the same as other members of the general public who have very little knowledge of the technicalities of state provision available to them.   

45. First-tier Tribunals in the Social Entitlement Chamber are inquisitorial.  If there is an issue which is not raised expressly, but which is signalled on the papers, the Tribunal will usually need to enquire.  However, in this case not only was the issue not raised on the papers, but the grounds of appeal to the Tribunal were prepared by solicitors upon whose expertise the Tribunal was entitled to rely.  The Tribunal was not in these circumstances in breach of its inquisitorial duty in taking the appeal to it as it stood.  
46. For completeness sake, it would be well for CICA and First-tier Tribunals to be aware of decisions by the Social Security and Child Support Commissioners (now the Upper Tribunal) which provide that in the sphere of claiming benefits, ignorance of law may provide good cause for delay depending on whether the ignorance was itself reasonable:  R(P)1/79, R(SB)6/83, and R(S)2/63.  The Criminal Injuries Compensation Scheme has some affinity to benefits which make these cases pertinent.  
47. The application for judicial review is accordingly dismissed.
[Signed on original]

S M Lane



Judge of the Upper Tribunal 
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